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SPEECH 


OF 


HON.  J.  R.  DOOLITTLE, 


OF  WISCONSIN. 


In  the  United  States  Senate,  February  24,  1860. 


Tlie  Senate  having  under  consideration  the 
resolutions  of  Mr.  Brown,  affirming  the  power 
and  duty  of  Conii:ress  to  legislate  for  the  protec- 
tion of  slavery  in  the  Territories — 

Mr.  DOOLITTLE  said  : 

Mr.  President  :  John  Quincy  Adams,  during 
the  last  year  of  his  life,  in  conversation,  said 
to  a  friend  "  that  the  best  thing  ever  uttered 
by  Andrew  Jackson  was  that  for  which,  at  the 
time,  he  was  so  much  abused ;  namely,  that  in 
swearing  to  support  the  Constitution,  be  swore 
to  support  it  as  he  understood  it,  and  not  as 
other  mea  understood  it."  I  shall  make  no 
apology  to-day  for  the  Supreme  Court  of  Wis- 
consin for  construing  the  Constitution  of  the 
United  States,  upon  their  official  oaths,  accord- 
ing to  their  owa  convictions.  It  needs  none. 
Besides,  sir,  no  Senator  has  a  right  to  demand 
one ;  and  least  of  all,  a  Senator  from  Georgia 
The  Supreme  Court  of  that  State,  as  late  as 
1854,  not  si.s:  months  before  the  decision  of  the 
Supreme  C  mrt  of  Wisconsin,  of  which  her  Sen- 
ator [Mr.  Toombs]  complains,  upon  a  long  and 
able  review  of  all  its  judicial  controversies  with 
the  Supreme  Court  of  the  United  States,  summed 
up  the  whole,  declaring  their  conclusion  to  be — 

"That  the  Supreme  Court  of  Georgia  is  co- 
'  equal  and  co-ordinate  with  the  Supreme  Cou.t 

*  of  the  United  States,  and  not  inferior  and  sub- 
'  ordinate  to  that  court;  that  as  to  the  reserved 
'  powers,  the  State  court  is  supreme ;  that  as 
'  to  the  delegated  powers,  the  United  States 
'  court  is  supreme;  that  as  to  powers  both  dele- 
'  gated  and  reserved — concurrent  powers — both 
'  courts,  in  the  language  of  Hamilton,  are  '  equal- 

*  ly  supreme;'  and  that,  as  a  consequence,  the 
<  Supreme  Court  of  the  United  States  has  no  ju- 
'  risdiction  over  the  Supreme  Court  of  Georgia; 
'  and  cannot,  therefore,  give  it  an  order,  or  make 


'  for  it  a  precedentJ'' — Padelford^  Fay^  ^  Co.^  vs. 
Mayor  and  Aldermen  of  City  oj  Savannah;  14 
Georgia  Reports,  page  506. 

Wisconsin  has  never  yet  gone  to  that  length. 
She  has  never  yet  denied  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States, 
in  cases  acknowledged  to  arise  under  the  Con- 
stitution of  the  United  States.  She  has  only  as- 
serted her  right  to  judge  for  herself  as  to  what 
cases  are  not  under  the  Constitution  of  the  Uni- 
ted States,  and  laws  passed  in  pursuance  thereof, 
and  as  to  what  powers  are  not  delegated,  and 
therefore  reserved  to  the  States  ;  and  that,  upon 
that  question,  her  Supreme  Court  is  coequal  and 
co-ordinate  with  the  Supreme  Court  of  the  Uni- 
ted States,  and  not  inferior  and  subordinate  to 
that  court. 

Sir,  if  the  court  of  Wisconsin  Has  erred  in  as- 
suming this  power  to  judge  for  itself,  independ- 
ent of  the  Supreme  Court  of  the  United  States, 
who  taught  it  that  grave  error?  The  resolutions 
of  1798 — every  Democratic  pi  .tform,  for  the  last 
twenty  years,  reaffirming  them,  as  fundamental 
in  the  Democratic  creed  ;  the  Supreme  Court  of 
Pennsylvania,  by  its  unanimous  opinion  in  1*798  ; 
and  the  Supreme  Court  of  Appeals  of  the  State 
of  Virginia,  as  late  as  1814,  after  a  long  hearing 
and  full  consideration,  by  a  unanimous  opinion, 
declaring  that  the  Supreme  Court  of  the  United 
States  was  not  superior  and  appellate  to  the  Su- 
preme Court  of  Virginia,  have  taught  to  Wiscon- 
son  the  same  lesson.  And  what  should  close 
the  mouth  of  any  Senator  from  Georgia  is,  that 
the  whole  judicial  history  of  that  State,  from  the 
beginming  of  the  Government  down  to  1854,  has, 
upon  this  subject,  taught  no  other  lesson. 

The  resolutions  of  1798,  drafted,  as  it  is  be- 
lieved, by  Jefferson  himself,  declare  : 

"  That  the  several  States  composing  the  Uni- 


ted  States  of  America  are  not  united  on  the 
principle  of  unlimited  submission  to  the  Gen- 
eral Government;  but  that,  by  a  compact, 
under  the  style  and  title  of  a  Constitution  for 
the  United  States,  and  of  amendments  thereto, 
they  constituted  a  General  Government  for  spe- 
cial purposes,  and  delegated  to  that  Government 
certain  definite  powers,  reserving,  each  State  to 
itself,  the  residuary  mass,  the  right  to  their  own 
self-government;  and  that,  whensoever  the  Gen- 
eral Government  assumes  undelegated  powers, 
its  acts  are  unauthoritative,  void,  and  of  no 
force;  and  that  to  this  compact  each  State  ac- 
ceded as  a  State,  and  is  an  integral  party,  its 
co-States  forming,  as  to  itself,  the  other  party  ; 
that  the  Government  created  by  this  compact 
was  not  made  the  exclusive  or  final  judge  of  the 
extent  of  the  powers  delegated  to  itself,  since 
that  would  have  made  its  discretion,  and  not 
the  Constitution,  the  measure  of  its  powers  ; 
but  that,  as  in  all  other  cases  of  compact  among 
Powers  having  no  common  judge,  each  party 
has  an  equal  right  to  judge  for  itself,  as  well  of 
infractions  as  of  the  mode  and  manner  of  re- 
dress." 

And  the  Democratic  platform  made  at  Cincin- 
nati, in  its  eighth  resolution,  declares  : 

"  That  the  Democratic  party  will  faithfully 
'  abide  by  and  uphold  the  principles  laid  down 

*  in  the   Kentucky   and  Virginia  resolutions   of 

*  1'798,  and  in  the  report  of  Mr.  Madison  to  the 
'Virginia   Legislature  in    1*799;    that  it  adopts 

*  those  principles  as  constituting  one  of  the  main 
'  foundations  of  its  political  creed,  and  is  resolved 
'  to  carry  them  out  in  their  obvious  meaning  and 
'  import." 

Again,  sir  ;  I  hold  in  my  hand  a  volume  which 
contains  a  decision  of  the  Supreme  Court  of 
Pennsylvania,  in  1798,  in  which  this  question 
was  discussed  and  decided.  The  chief  justice, 
delivering  the  unanimous  opinion  of  the  court, 
used  the  following  language  : 

"  The  divisions  of  power  between  the  National, 

*  Federal,  and  State  Governments,  (all  derived 
'  from  the  same  source,  the  authority  ofthe  people,) 
'  must  be  collected  from  the  Constitution  of  the 
'  United  States.*  Before  it  was  adopted,  the  sev- 
'  eral  States  had  absolute  and  unlimited  sover- 
'  eignty  within  their  respective  boundaries  ;  all 
'  the  powers,  legislative,  executive,  and  judicial, 
'  excepting  those  granted  to  Congress  under  the 
'  old  Constitution.  They  now  enjoy  them  all, 
'  excepting  such  as  are  granted  to  the  Government 
'  of  the  United  Stales  by  the  present  instrument 
'  and  the  adopted  amendments,  which  are  for 
'  particular  purposes  only.  The  Government  of 
'  the  United  States  forms  a  part  of  the  Govern - 

*  ment  of  each  State  ;  its  jurisdiction  extends  to 
y  the  providing  for  the  common  defence  against 
'  exterior  injuries  and  violence,  the  regulation  of 

*  commerce  and  other  matters  especially  enumer- 
'  ated  in  the  Constitution  ;  all  other  powers  re- 
'  main  in  the  individual  States,  comprehending 
'  the  interior  and  other  concerns  ;  these  combined 

*  form  one  complete  Government.  Should  there 
'  be  any  defect  in  this  form  of  government,  or  any 
'  collision  occur,  it  cannot  be  remedied  by  the 

*  sole  act  of  the  Congress,  or  of  a  State  ;  the 


'  people  must  be  resorted  to,  for  enlargement  or 
'  modification.  If  a  State  should  differ  with  the 
'  United  States  about  the  construction  of  them, 
'  there  is  no  common  umpire  but  the  people,  who 
'  should  adjust  the  affair  by  making  amendments 
'  in  the  constitutional  way,  or  sufl'er  from  the 
'  defect.  In  such  a  case  the  Constitution  of  the 
'  United  States  is  Federal  ;  it  is  a  league  or  treaty 
'  made  by  the  individual  States  as  one  party,  and 
'  all  the  States  as  another  party.  When  two 
'  nations  differ  about  the  meaning  of  any  clause, 
'  sentence,  or  word,  in  a  treaty,  neither  has  an 
'  exclusive  right  to  decide  it ;  they  endeavor  to 
'  adjust  the  matter  by  negotiation  ;  but  if  it  can- 
'  not  be  thus  accomplished,  each  has  a  right  to 
'  retain  its  own  interpretation,  until  a  reference 
'  be  had  to  the  mediation  of  other  nations,  and 
'  arbitration,  or  the  fate  of  war.  There  is  no 
'  provision  in  the  Constitution  that  in  such  a  case 
'  the  judges  of  the  Supreme  Court  of  the  United 
'  States  shall  control  and  be  conclusive  ;  neither 
'  can  the  Congress  by  a  law  confer  that  power." — 
'  Respublica  vs.  Cohbett,  3  Dallas's  Reports^  page 
'  475. 

I  read,  also,  from  the  fourth  volume  of  Mun- 
ford's  Reports  "  of  cases  argued  and  determined 
in  the  Supreme  Court  of  Appeals  of  Virginia," 
from  a  case  decided  in  1814 — the  case  of  Hunter 
vs.  Martin,  devisee  of  Fairfax  : 

"  Soon  after  the  case  of  Hunter  vs  Fairfax's 
'  devisee  (reported  in  1  Munf.,  218-238(  was  de- 
'  cided,  the  appellee,  Martin,  obtained  a  writ  of 
'  error  from  the  Supreme  Court  of  the  United 
'  States,  requiring  the  Court  of  Appeals  of  Vir- 
'  giuia  to  certify  the  record  for  re-examination 
'  by  that  court." 

The  clerk  of  the  court  obeyed  the  writ,  and 
certified  the  record  ;  the  Supreme  Court  of  the 
United  States  reversed  the  decision,  and  sent 
back  the  record  with  a  mandate  to  the  Court  of 
Appeals  of  Virgitia,  requiring  them  to  conform 
to  its  decision.  After  being  fully  argued,  the 
court  entered  the  following  unanimous  opinion  : 

"  The  court  is  unanimously  of  opinion  that 
'  the  appellate  power  of  the  Supreme  Court  of 
'  the  United  States  does  not  extend  to  this  court 
'  under  a  sound  construction  of  the  Constitution 
'  of  the  United  States  ;  that  so  much  of  the  twen- 
'  ty-fifth  section  of  the  act  of  Congress  to  estab- 
'  lish  the  judicial  courts  of  the  United  States  as 
*  extends  the  appellate  jurisdiction  of  the  Su- 
'  preme  Court  to  this  court  is  not  in  pursuance 
'  ofthe  Constitution  of  the  United  States;  that 
'  the  writ  of  error  in  this  case  was  improvidently 
'  allowed  under  the  authority  of  that  act ;  that 
'■  the  proceedings  thereon  in  the  Supreme  Court 
'  were  coram  nonjudice  in  relation  to  this  court; 
'  and  that  obedience  to  its  mandate  be  declined 
'  by  this  court." 

And  now,  sir,  I  come  to  the  State  of  Georgia — 
that  great  State  which,  if  not  now,  is  soon  to  be, 
the  Empire  State  of  the  South.  One  glance  at  its 
history,  as  given  by  a  judge  of  its  own  Supreme 
Court,  shows  that,  from  1792  to  1854,  she  main- 
tained and  enforced  the  same  doctrine.  In  the 
case  of  Chisholm  against  Georgia,  in  1792,  which 
was  the  first  controversy  between  that  State  and 
the  Supreme  Court  ofthe  United  States,  she  de- 


nied  its  jurisdiction  ;  refused  to  obey  its  man- 
date to  appear  and  answer;  and  wholly  disre- 
garded its  judgment  in  the  case. 

The  cases  of  Worcester  and  Butler,  missiona- 
ries among  the  Cherokees,  arose  in  1832.  They 
are  fully  reported  in  the  Gth  of  Peters's  Reports. 
The  facts  in  these  cases  are  stated  by  Judge  Ben- 
ning,  in  his  opinion,  in  the  lith  of  Georgia  Re- 
ports, to  which  I  have  already  referred  : 

"  They  were  indicted,  convicted,  and  put  in 
the  penitentiary^  for  violating  the  laws  of  Geor- 
gia,   which    forbade   white   persons    to  reside 
within. the  Cherokee  nation  of  Indians  without 
the  permission  of  the   Governor,  and  without 
having  taken  an   oath  to  support  and  defend 
the  Constitution  and  laws  of  Georgia,  and  up- 
rightly demean  themselves  as  citizens  thereof 
The    case   occurred   in    the  Superior  Court  of 
Gwinnett  county.     A  writ  of  error  was  issued 
from  the  Supreme  Court  of  the  United  States, 
oa,,  the  application  of  the   defendants,    to   the 
judges  of  the  Superior  Court  for  the  county  of 
Gwinnett.     The  clerk  of  that  court  returned  a 
transcript  of  the  cases  to  the  Supreme  Court  of 
the    United    States.     But   tbe    judge   of    the 
court  had  nothing  to  do  with  this  act  of  the 
clerk.     He  did  not  recognise  the  right  of  the 
Supreme  Court  to  issue  the  writ. 
"The  Supreme  Court  of  the  United  States,  by 
Marshall,   C.  J.,  said  that  it  was  'too  clear  for 
controversy^,  that  the  act  of  Congress,  by  which 
this  court  is  constituted,  has  given  it  the  power, 
and  of  course  imposed  on  it  the  duty,  of  exer- 
cising jurisdiction  in  the  case.' 
"Accordingly,  that  court  took  jurisdiction,  and 
'adjudged  that  the  judgment  rendered  in  the 
premises  by  the  said  Superior  Court  of  Georgia,' 
whereby  the  said  Samuel  A.  Worcester  is  sen- 
tenced   to  hard   labor  in  the    penitentiary  of 
Georgia,    ought  to  be  reversed  and  annulled; 
'and  further'  adjudged  that  said  judgment  'be, 
and  hereby  is,   reversed  and  annulled;'    'and 
that  a  special  mandate  do  go  from  this  court  to 
the  said  Superior  Court,  to  carry  this  judgment 
into  execution.'     The  judgment  was  the  same 
in  the  Butler  case. 
"  Now,  what  did  Georgia  do  on  receipt  of  this 
special  mandate?     Through  every  department  of 
her  Government^  she  treated  the  mandate  and  the 
icrit  of  error  tcith  contempt   the  most  profound. 
She  did  not  even  protest  against  jurisdiction, 
as  she  had  done  in  the  case  of  Chisholm's  ex- 
ecutors ;  but  she  kept  Worcester  and  Butler  in 
the  penitentiary,  and  she  executed,  in  the  Creek 
nation,  the  laws,  for  violating  which  they  had 
been  put  in  the  penitentiary." 
But  Judge  Benning,  in  the  same  opinion,  says 
that  it  was  not  only  in  these  cases  that  Georgia 
occupied  this  position;  she  did  it  in  two  other 
cases,  and  those  cases  of  life  and  death — the  case 
of  Tassels,  and  the  case  of  Graves— one  in  1830, 
the  other  in  1834.     The  Supreme  Court  of  the 
United  States  "  issued  writs  of  error  in  each  of 
these  cases,  on  the  application  of  tbe  defendants, 
to  the  State  of  Georgia  ;  but,  as  the  cases  are  not 
reported,  it  is  to  be  presumed  that  these  writs 
never  got  back  to  the  Supreme  Court;  or  that, 
if  they  ever  did,  it  was  too  late.     It  is  certain 


that  Georgia  hung  the  applicants  for  the  writ." 
Ay,  sir,  hung  them,  with  the  writs  of  error  of 
that  court  pending  over  the  judgments.  And  in 
the  Tassels  case,  the  Legislature  passed  a  resolu- 
tion, "that  the  State  of  Georgia  will  never  so 
far  compromit  her  sovereignty,  as  an  independ- 
ent State,  as  to  become  a  party  to  the  case  sought 
to  be  made  before  the  Supreme  Court  of  the 
United  States,  by  the  writ  in  question  ; "  and  fur- 
ther, that  the  Governor  and  every  other  officer 
be  "enjoined  to  disregard  any  and  every  man- 
date and  process  that  has  been,  or  shall  be, 
served  on  him  or  them,  purporting  to  proceed 
from  the  chief  justice  or  any  associate  justice 
of  the  Supreme  Court  of  the  United  States." 
And  in  1854  the  Supreme  Court  of  Georgia,  upon 
a  full  review  of  her  history  upon  this  subject 
announced,  as  its  settled  conclusion,  that  "  <Ae 
Supreme  Court  of  the  United  States  has  no  juris- 
diction over  the  Supreme  Court  of  Georgia,  and  can- 
not, therefore,  give  it  an  order,  or  make  for  it  a  pre- 
cedent.''^ 

Mr.  President,  I  do  not  question,  I  have  no 
right  to  question,  the  good  faith  or  the  integrity 
of  the  action  of  the  sovereignty  of  Georgia.  I 
do  not  indulge,  either  as  a  matter  of  taste  or  of 
inclination,  in  language  impugning  the  motives 
of  men  in  high  office,  acting  upon  the  solemnity 
of  their  oaths.  The  motto  of  Old  England, 
has  too  much  truth  and  significance  for  me  to 
do  so,  either  in  public  or  private  life.  Be- 
sides, sir,  having  been,  reared  in  the  republi- 
can school  of  Jefferson  and  of  Jackson,  main- 
taining, as  I  now  do,  every  principle  I  have 
been  taught  in  that  school,  and  which  are 
identical  with  those  of  the  Republican  party 
of  to-day,  I  see  many  things  in  the  opinion  of 
the  Supreme  Court  of  Georgia  to  command  my 
respect. 

I  say  therefore,  Mr.  President,  that  the  Rep- 
resentatives of  those  original  States  who  have 
taught  Wisconsin,  one  of  the  "youngest  of  the 
sisters,"  to  think  for  herself,  and  be  true  to  her 
convictions,  should  be  among  the  last  to  censure 
or  condemn  her. 

But  I  come  now  at  once  to  the  consideration 
of  the  precise  issue  between  the  Senator  from 
Georgia  and  myself,  as  it  stands  upon  the  record 
made  up  between  us.  When  I  moved  the  post- 
ponement of  the  further  consideration  of  this 
subject,  that  issue  was  in  these  words — I  read 
from  the  first  report,  as  it  appeared  in  the  Con- 
gressional Globe.  Mr.  Toombs,  while  replying 
to  Mr.  Hale,  used  this  language: 

"The  Supreme  Court  of  Wisconsin, iji  defiance 
'  of  the  Constitution,  seized  the  case  under  a  ha- 
'  heas  corpus,  and  declared  the  fugitive  slave  law 
'  unconstitutional,  and  discharged  the  culprit. 
'  I  say  there  is  no  analogy  to  that  in  any  of  the 
'  cases. 

"Mr.  DooLiTTLE.  The  assumption  of  the  hon- 
'  orable  Senator  from  Georgia,  in  one  single  word, 
'  depends  entirely  on  the  question  whether  the 
'  law  of  Congress  be  or  be  not  constitutional. 

"  Mr.  TooMBSi     Certainly. 

"Mr.  DooLiTTLE.  If  the  law  is  unconstitution- 
'  al,  the  whole  proceeding  in  your  District  Court 
'  of  Wisconsin  is  a  nullity. 


"Mr.  Toombs.    Yes. 

"Mr.  DooLiTTLE.     And  "Wisconsin  is  right.    Tf 

*  your  law  is  constitutional,  tlien  the  proceeding 
'  of  the  court  of  Wisconsin  was  wrong. 

"Mr.  Toombs.     I  have  nothing  to  say  of  that 

*  now." 

I  so  understood  it  at  the  time,  and  it  was,  I 
believe,  so  understood  generally  on  this  side  of 
the  Chamber.  The  next  morning,  however,  the 
Senator  from  Georgia  corrected  the  record,  and 
the  issue  was  restated  in  these  words.  The  Sen- 
ator then  said : 

"Whether  or  not  the  law  was  constitutional, 
'  the  proceedings  of  the  State  court  of  Wisconsin 

*  I  hold  to  be  wrong.  That  did  not  depend  on 
'  the  question  of  whether  the  fugitive  slave  law 
'  was  constitutional  or  not ;  but,  in  any  event, 
'  the  District  Court  of  the  United  States  for  AVis- 
'  consin  having  had  jurisdiction,  there  was  no 
'  power  to  seize  the  person  from  prison  under  a 

*  habeas  corpus^  and  reverse  the  proceedings  of  a 

*  court  having  competent  jurisdiction ;  and  so 
'  much  of  the  report  as  makes  me  admit  that, 
'  in  any  event,  whether  the  fugitive  slave  law  is 
'  constitutional  or  not,  the   proceedings  of  the 

*  court  of  Wisconsin  were  right,  is  erroneous. 

"Mr.  DooLiTTLB.  T  shall  not  go  into  the  dis- 
'  cussion  of  this  question  now,  as  I  purpose  to 

*  discuss  that  point  on  the  future  occasion  to 

*  which  I  have  moved  that  this  matter  be  post- 
'  poned.  I  simply  desire  to  say,  however,  that, 
'  if  the  Senator  from  Georgia  admits  that  the 
'  law  of  Congress  is  unconstitutional,  the  District 

*  Court  has  no  jurisdiction  under  it;    and  the 

*  proposition  which  the  gentleman  submits,  and 

*  the  distinction  which  he  makes,  that  a  law  can 
'  be  unconstitutional  and  a  nullity  itself,  and  yet 
'  the  court  have  jurisdiction  under  an  unconsti- 
'  tutional  law,  is,  in  my  judgment,  preposterous. 
\   "  Mr.  Toombs.     I  merely  wished  to  state  my 

*  position,  not  to  argue  it.  I  am  prepared  to 
'  meet  the  argument  at  any  proper  time." 

Mr.  President,  the  issue  is  now  clearly  made 
up  on  both  sides,  and  fairly  understood.  It  is 
a  question  of  constitutional  law,  addressed  to 
the  judgment,  to  the  calm  reason ;  and  in  dis- 
cussing which,  passion  aad  declamation  are  of  no 
avail.  It  is  a  question  altogether  of  more  con- 
sequence than  the  slavery  question  itself;  and, 
therefore,  we  can  enter  upon  its  discussion  en- 
tirely free  from  all  the  excitements  which  sur- 
round that.  The  question  between  the  Senator 
and  myself  is  this  :  in  the  first  place,  whether 
any  jurisdiction  or  authority  can  be  conferred 
upon  a  District  Court  of  the  United  States  by  an 
unconstitutional  law.  I  thank  the  gentleman  for 
thus  restating  the  issue  ;  for,  in  my  judgment,  he 
concedes  away  the  very  ground  upon  which  the 
Supreme  Court  of  the  United  States  placed  their 
decision  in  21  Howard.  Upon  the  assumption 
taken  by  that  court,  that  the  fugitive  slave  law 
is  constitutional,  the  conclusion  follows  inevi- 
tably, that  a  person  arrested  under  it,  in  pursu- 
ance of  its  provisions,  would  be  imprisoned  un- 
der the  authority  of  the  United  States ;  and  a 
State  court,  on  habeas  corpus^  must  of  necessity 
remand  the  prisoner  into  custody,  because  he  is 
in  legal  imprisonment ;  but  upon  tlie  other  as- 


sumption, that  the  law  is  not  constitutional,  if  a 
person  is  arrested  under  it  and  imprisoned,  it 
would  be  without  any  authority  from  the  United 
States,  and  therefore  a  State  court,  upon  habeas 
corpus,  must  of  necessity  discharge  the  prisoner  ; 
for  he  is  not  held  by  any  legal  power  whatever.  I 
ask,  sir,  what  is  the  issue  upon  the  hearing  of  a 
habeas  corpus?  The  jurisdiction  of  a  court  in 
such  case  is  not  appellate.  It  is  not  for  review ; 
it  is  neither  to  affirm  nor  reverse  the  judgment 
or  the  proceedings  of  any  other  court  or  tribu- 
nal. It  is  a  suit  to  inquire  into  the  cause  of  the 
imprisonment  of  a  person  restrained  of  his  lib- 
erty ;  and,  if  found  to  be  illegal,  to  discharge. 
The  very  essence  of  the  issue  is  to  inquire 
whether  that  imprisonment  be  legal  or  illegal, 
with  or  without  law.  That  is  the  question,  and 
the  whole  question  in  the  case. 

Let  us,  for  once,  take  the  negro  q^iestion  en- 
tirely out  of  this  case,  and  forget  that  slaves  or  sla- 
very ever  existed.  A  habeas  corpus  case  is  a  col- 
lateral suit  to  recover  one's  liberty  from  illegal 
restraint;  in  the  determination  of  which  the  pro- 
ceedings and  judgments  of  all  other  courts  and 
tribunals  may  be  inquired  into,  just  to  the  same 
extent  as  in  actions  for  false  imprisonment,  or  in 
actions  'brought  to  recover  upon  a  judgment.  The 
Senator  from  Georgia  says  that,  conceding  the 
fugitive  slave  law  to  be  unconstitutional,  still  the 
District  Court  of  the  United  States  has  competent 
jurisdiction  to  imprison  a  man  under  it.  What  a 
solecism  !  All  the  world  knows  that  the  District 
Courts  of  the  United  States  are  courts  of  special 
and  limited  jurisdiction.  They  have  just  such 
power  as  the  law  gives  them,  and  no  more.  Their 
whole  jurisdiction  is  statutory,  and  depends  upon 
the  acts  of  Congress  ;  and  they,  in  their  turn,  de- 
pending upon,  and  subject  to,  the  Constitution. 
When  you  speak  of  an  act  of  Congress,  which  is 
itself  unconstitutional,  having  any  validity  to 
confer  any  jurisdiction,  it  is  preposterous,  a  sole- 
cism, an  absurdity.  Sir,  an  unconstitutional  law 
is  no  law ;  it  is  a  mere  nullity.  The  Constitution 
goes  along  with  every  enactment,  erasing  every 
word,  annulling  every  provision  in  that  enact- 
ment which  is  repugnant  to  itself.  Every  law 
passed  by  Congress  is  passed  as  if  with  a  provi- 
so attached  to  it,  that  anything  herein  repug- 
nant to  the  Constitution  is  null  and  void. 
In  cant  phrase,  it  has  force  "subject  only  to 
the  Constitution  of  the  United  States."  If 
repugnant  to  that,  it  has  no  effect ;  it  gives  no 
authority.  The  Constitution  is  the  source  of  all 
authority.  Without  it,  no  law  of  Congress 
could  live,  or  move,  or  have  any  being.  It 
breathes  into  every  enactment  the  breath  of 
life.  No  law  has  life  without  it;  no  power  can 
be  given,  or  jurisdiction  conferred,  without  it. 
What,  sir!  hold  that  an  enactment  of  Congress 
can  confer  an  authority  upon  anybody  which  the 
Constitution  itself,  the  source  of  all  authority, 
forbids? 

Yet  such  is  the  doctrine  of  the  Senator  from 
Georgia,  that  a  citizen  may  be  held  in  prison  un- 
der the  authority  of  a  law  of  Congress,  when  the 
Constitution  itself  forbids  that  there  should  be 
any  such  law.  Go  tell  the  people  of  Georgia  that 
her  Senator  contends  that  Congress  can  give  to 
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the  United  States  District  Courts  competent  ju- 
risdiction over  suits  between  the  citizens  of 
Georgia,  and  over  a  subject-matter  which  the 
Constitution  of  the  United  States  itself  forbids  : 
it  might  be  actions  for  assault  and  battery  by 
slaves  against  their  masters.  That  is  a  higher- 
law  doctrine  for  you,  with  a  vengeance  1  The 
United  States  courts,  then,  are  above  the  Consti- 
tution, and  not  under  it.  Ltt  us  test  this  doc- 
trine by  a  practical  case.  Suppose  the  Congress 
of  the  United  States,  under  the  general-welfare 
doctrine,  should  enact  a  law  conferring  general 
original  jurisdiction  upon  the  Supreme  Court  of 
the  United  States,  of  all  suits  at  law  or  in  equity, 
and  between  ciliz.ens  of  the  same  State  ;  and  that 
in  Georgia,  or  in  Wisconsin,  one  citizen  should 
commence  a  suit  in  the  Supreme  Court  of  the 
United  States  against  another  for  an  action  of 
slander,  and  the  case  should  be  brought  on  to 
trial,  and  a  judgment  should  be  recovered  and 
an  execution  issued  upon  the  judgment,  and  a 
citizen  arrested  and  put  in  prison — what  would 
be  the  duty  of  the  State  courts?  If  application 
were  made  for  a  habeas  corpus,  the  petitioner 
would  set  out  in  substance  that  he  was  restrained 
of  his  liberty  without  any  legal  authority.  The 
marshal  would  answer,  by  his  return,  that  he 
pretends  to  hold  him  by  an  execution  upon  a 
judgment  of  the  Supreir^e  Court  of  the  United 
States  ;  and  the  reply,  the  unanswerable  reply, 
would  be,  on  the  part  of  the  petitioner,  the  Con- 
stitution forbids  any  such  judgment,  because  it 
forbids  Congress  to  give,  or  the  -ourt  to  take, 
any  such  jurisdiction.  The  duty  of  the  State 
court  in  such  a  case  would  be  clear.  It  being 
sworn  to  support  the  Constitution  of  the  United 
States,  it  would  be  its  duty  to  declare  that  such 
an  imprisonment,  under  such  a  judgment,  under 
such  a  law,  is  in  violation  of  the  Constitution  of 
the  United  Slates,  and  absolutely  void ;  that  so 
far  from  acting  in  pursuance  of  the  Constitu- 
tion, and  within  the  authority  of  the  United 
States,  the  Federal  court  rendering  such  a  judg- 
ment is  trampling  on  the  provisions  of  the  Con- 
stitution, and  usurping  a  jurisdiction  forbidden 
by  it.  The  State  court  would  therefore  discharge 
the  prisoner  from  confinement. 

Sir,  instead  of  a  habeas  corpus  case,  suppose 
you  take  the  case  of  an  action  for  false  imprison- 
ment;  suppose  that  this  person,  who  was  im- 
prisoned under  such  a  judgment,  should  bring 
an  action  in  a  State  court,  against  the  indi- 
vidual who  holds  him,  for  damages  in  conse- 
quence of  false  imprisonment,  and  the  defend- 
ant should  plead  his  pretended  judgment  and 
execution,  and  the  plaintiff  should  at  once  reply 
that  the  Constitution  of  the  United  States  forbids 
that  Congress  should  confer  any  such  jurisdic- 
tion upon  the  Federal  court,  what  would  be  the 
duty  of  the  judges  of  the  State  court  ?  Of  neces- 
sity, there  would  be  a  responsibility  from  which 
their  oaths  of  office  would  not  allow  them  to 
withdraw  themselves  ;  they  could  not  avoid  the 
jurisdiction  if  they  would  ;  and  I,  for  one,  would 
not,  if  I  could,  'fhey  must  take  the  jurisdic- 
tion belonging  to  the  State  court,  and  declare 
that  such  an  imprisonment,  under  such  a  judg- 
ment, based  upon  a  law  conceded  to  be  ia  viola- 


tion of  the  Constitution  of  the  United  States,  is 
illegal  and  unconstitutional ;  that  the  whole  pre- 
tended judicial  proceedings  are  absolutely  null 
and  void;  gave  no  jurisdiction  whatever  to  the 
court,  and,  therefore,  no  authority  for  the  im- 
prisonment of  the  defendant. 

The  Senator  from  Georgia  says  that,  "  whether 
the  fugitive  slave  law  was  constitutional  or  not," 
the  District  Court  had  "  competent  jurisdiction." 
That  is  begging  the  question.  The  court  can- 
not take  competent  jurisdiction  of  a  subject- 
matter  which  the  Constitution  forbids  ;  it  is  im- 
possible ;  for  if  it  have  not  jurisdiction  of  the 
subject-matter,  the  action  of  the  court  is  of  no 
more  validity  than  the  action  of  a  private  citi- 
zen ;  it  is  not  judicial  action;  it  is  extra-judi- 
cial— the  action  of  an  individual  without  any 
authority  ;  for  a  statute  against  the  Constitution 
confers  no  more  than  if  Congress  had  never  gone 
through  the  forms  of  enacting  it.  It  is  reasoning 
in  a  circle,  begging  the  whole  question.  It  is 
precisely  like  saying  that  the  earth  stands  on  the 
back  of  an  elephant,  and  that  on  a  turtle,  and 
that  on  nothing  at  all. 

Mr.  President,  a  case  arose  in  the  State  of  New 
York,  when  Mr.  Marcy  was  a  j  ustice  of  the  Supreme 
Court  of  that  State,  in  a  suit  brought  upon  a  judg- 
ment which  purported  to  have  been  rendered  in  the 
State  of  Massachusetts.  On  the  face  of  the  record, 
it  appeared  that  the  court  had  jurisdiction  of  the 
person  as  "well  as  of  the  subject-matter.  The 
defendant  pleaded  that  the  court,  in  fact,  never 
had  any  jurisdiction  over  him,  for  he  was  not 
served  with  process,  and  did  not  appear.  It  was 
objected  that  the  record  imports  absolute  verity, 
and  cannot  be  contradicted.  What  did  Mr. 
Marcy  say  to  such  an  argument  ? 

"  It  appears  to  me,  that  this  proposition  as- 
sumes the  very  fact  to  be  established,  which  is 
the  only  question  in  issue.  For  what  purpose 
does  the  defendant  question  the  jurisdiction  of 
the  court  ?  Solely  to  show  that  its  proceedings 
and  judgments  are  void,  and  therefore  the  sup- 
posed record  is  not  in  truth  a  record.  If  the 
defendant  had  not  proper  notice  of,  and  did 
not  appear  to,  the  original  action,  all  the  State 
courts,  with  one  exception,  agree  in  opinion 
that  the  paper  introduced,  as  to  him,  is  no 
record ;  but  if  he  cannot  show,  even  against  the 
pretended  record,  that  fact,  on  the  alleged 
ground  of  the  uncontrollable  verity  of  the 
record  ;  he  is  deprived  of  his  defence  by  a  pro- 
cess of  reasoning  that  is  to  my  mind  little  less 
than  sophistry.  The  plaintiffs  in  effect  declare 
to  the  defendant;  the  paper  declared  on  is  a 
record,  because  it  says  you  appeared,  and  you 
appeared  because  the  paper  is  a  record.  This 
is  reasoning  in  a  circle.  The  appearance  makes 
the  record  uncontrollable  verity,  and  the  record 
makes  the  appearance  an  unimpeachable  fact. 
The  fact  which  the  defendant  puts  in  issue 
(and  the  whole  current  of  State  authority  shows 
it  to  be  a  proper  issue)  is  the  validity  of  the 
record  ;  and  yet  it  is  contended  that  he  is  estop- 
ped, by  the  unimpeachable  credit  of  that  very 
record,  from  disproving  any  one  allegation  con- 
tained in  it.  Unless  a  court  has  jurisdiction,  it 
can  never  make  a  record  which  imports  vncontrol- 
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'  lahle  verity  to  the  party  over  tvhom  it  has  usurped 
^Jurisdiction,  aud  he  ought  not  therefore  to  be 
'  estopped  by  any  allegation  in  that  record  from 
'  proving  any  fact  that  goes  to  establish  the 
'  truth  of  a  plea,  alleging  want  of  jurisdiction." — 
Siarbuch  vs.  Murray,  5   Wen.,  158. 

Sir,  upon  the  ground  taken  by  the  Senator, 
although  the  law  itself  be  unconstitutional,  and 
can  give  no  jurisdiction  to  the  court  over  the 
subject-maiter,  still  its  pretended  record  is  an 
unimpeachable  verity.  It  is  a  record,  because  it 
has  jurisdiction,  and  it  has  jurisdiction  because 
it  is  a  record  ;  and  that,  too,  when  the  Constitu- 
tion says  it  shall  neither  have  jurisdiction  nor 
make  a  record.  Upon  this  doctrine,  no  State 
court  can  inquire  into  the  question  of  jurisdic- 
tion, or  go  behind  the  warrant,  and  the  man 
must  lie  and  rot  in  prison  before  any  inquiry  can 
be  made  into  the  legality  of  his  confinement.  It 
may  not  be  out  of  place  to  illustrate  this  grave 
question  between  the  Supreme  Courts  of  the 
States  and  of  the  United  States  by  referring  to 
what  is  said  to  have  occurred  once  in  the  State 
of  New  York,  in  a  justice's  court:  by  statute, 
that  court  had  jurisdiction  to  render  judgments 
in  civil  actions  for  damages  to  the  amount  of 
$100,  but  no  jurisdiction  in  an  section  for  assault 
and  battery.  In  the  immediate  neighborhood 
of  an  honest  citizen  in  the  country,  who  had 
just  been  elected  a  justice  of  the  peace,  an  out- 
rageous assault  and  battery  ^occurred.  Upon 
the  instant,  the  injured  party  applied  to  him 
to  commence  a  suit  for  damages.  He  is- 
sued his  w^arrant,  brought  in  the  defendant, 
all  the  witnesses  were  at  hand,  and  the  case 
went  right  on  to  trial  without  counsel  on  either 
side.  Without  any  question  as  to  his  jurisdic- 
tion, the  magistrate  heard  the  cause,  and  gave 
judgment  for  the  plaintiff  for  $100.  The  defend- 
ant had  no  money,  and  the  justice  forthwith 
issued  an  execution  and  sent  him  to  jail.  Some 
young  lawyer  got  hold  of  the  matter  for  the  de- 
fendant, and  wrote  at  once  to  the  justice  that  he 
must  come  and  settle  with  the  defendant,  or  he 
would  be  prosecuted  for  false  imprisonment.  He 
went  immediately  to  the  county  seat  to  counsel 
with  a  lawyer,  who  had  been  a  judge  of  some 
eminence.  As  soon  as  fairly  seated  in  his  office, 
he  said  :  ''  Judge,  can  a  magistrate  try  an  action 
for  assault  and  battery,  and  render  a  judgment 
against  the  defendant?"  "Certainly  not;  the 
Statute  expressly  forbids  it."  "Do  you  say  that 
he  canH  try  one,  and  render  a  judgment?  I  tell 
you  I  know  he  can,  for  I  have  tried  one  and  ren- 
dered a  judgment."  [Laughter.]  Did  that 
magistrate  have  jurisdiction  because  he  said  he 
had  jurisdiction  ?  Is  the  doctrine  to  be  tolerated 
for  an  hour,  that  a  court  of  special  and  limited 
jurisdiction,  as  all  courts  of  the  United  States 
are,  shall  have  jurisdiction  because  it  takes  ju- 
risdiction? Where  are  we  living?  in  a  free 
country,  where  even  the  courts  are  bound  by  the 
laws  of  the  land  ?  or  are  we  living  where  men 
can  be  imprisoned  at  the  simple  will  of  the 
magistrate,  with  or  without  jurisdiction,  with  or 
•without  law? 

Mr.  President,  let  us  take  the  United  States 
District  Court  for  Wisconsin,  and  see  how  this 


doctrine  of  the  Senator  from  Georgia  would 
operate  upon  us.  We  have  nearly  eight  hundred 
thousand  people,  and  we  have  no  Circuit  Court 
of  the  United  States.  Practically,  we  have  no 
appeal  whatever  from  the  District  Court  in  any 
criminal  case.  Under  the  law  as  it  stands,  ju- 
risdiction enough  is  given  to  the  judge  of  the 
District  Court  of  Wisconsin,  even  within  consti- 
tutional limits.  The  same  judge  can  indict  and 
try  and  decide  upon  all  questions  of  evidence,  all 
questions  of  law  involving  the  liberty,  and  even 
the  life,  of  any  citizen  of  Wisconsin,  and  there  is 
no  appeal  from  his  decision — none  whatever. 
Apply  the  doctrine  for  which  the  Senator  from 
Georgia  contends,  that  the  judge  of  that  court 
may,  with  or  without  constitutional  authority, 
with  law  or  against  law,  by  his  own  simple  war- 
rant, arrest  and  imprison  any  one  of  our  citi- 
zens, and  that  the  State  courts  of  Wisconsin 
havo  no  power  to  interfere  :  where  are  we  ?  His 
doctrine  would  go  to  the  length  of  allowing  that 
single  judge — I  do  not  desire  to  speak  with  any 
disrespect  towards  the  individual  who  holds  the 
office  ;•  but  I  am  speaking  of  the  doctrine  which 
the  Senator  from  Georgia  contends  for  ;  and  that 
is,  that  this  single  judge,  by  his  own  mere  will, 
may  arrest  and  imprison  any  one  of  our  citizens  ; 
that  no  writ  of  habeas  corpus  can  reach  him  in 
prison,  or  reach  him  even  at  the  foot  of  the  gal- 
lows. Talk  to  me,  sir,  of  absolute  despotism,  of 
power  without  restraint !  If  you  apply  this  doc- 
trine to  the  District  Court  of  Wisconsin,  there  is 
not  a  despotism  this  side  of  Algiers  that  would 
compare  with  it.  No,  sir,  nowhere  in  any  civil- 
ized land.  Where  do  we  stand,  when  we  hear 
doctrines  like  this  avowed  ?  In  the  United  States 
of  America,  or  in  St.  Petersburgh,  where  the 
will  of  the  Autocrat  is  the  absolute  law  ? 

Sir,  the  Supreme  Court  of  Massachusetts  has 
declared  that  no  limitation  of  time  shall  run 
against  showing  a  judicial  proceeding  to  be  void 
f  jr  want  of  jurisdiction.  (Holyoke  vs.  Haskin,  9 
Pickering.)  The  Supreme  Court  of  South  Caro- 
lina maintains  the  same  doctrine;  and  so  does  the 
Court  of  Appeals  of  the  State  of  New  York.  I 
will  venture  to  say  that,  in  every  Supreme  Court 
of  the  States,  and  the  Supreme  Court  of  the 
United  States  itself,  the  doctrine  has  been  pro- 
claimed a  hundred  times  over,  that  where  a 
court  proceeds  without  jurisdiction  of  the  sub- 
ject-matter, its  whole  proceedings  are  absolutely 
void — not  voidable — to  be  reversed  if  carried  up 
on  a  writ  of  error  to  a  superior  tribunal ;  not 
that  they  are  to  stand  as  valid  until  reversed — 
but  that  they  are  absolutely  nullities,  and  of  no 
more  effect  than  if  a  private  individual  should 
pretend  to  render  a  judgment  in  either  a  civil  or 
criminal  case. 

I  come  now,  Mr.  President,  to  the  second  jj 
branch  of  this  legal  or  constitutional  issue  be-  I 
tween  the  Senator  and  myself,  as  to  whether  the 
fugitive  slave  law  is  or  is  not  constitutional.  I 
do  not  propose,  at  this  time,  to  go  into  an  elabo- 
rate argument  of  my  own,  to  defend  the  grounds 
which  have  been  argued  by  the  judges  of  the 
Supreme  Court  of  Wisconsin.  Their  opinions 
iball  speak  for  themselves  ;  and  they  are  fully 
able  to  defend  themselves.     I  shall  therefore  con- 


tent  myself  wi  h  reading  from  them  some  ex- 
tracts. Before  d  >ing  it,  however,  it  is  due  to 
candor  and  the  tmUh  of  history  for  me  to  say 
that  our  Suprfme  Court  was  organized  in  1853. 
Our  judiciary  is  elective,  and  the  judges  of  the 
Supreme  Court,  three  in  number,  were  chosen 
befor(^  the  Republican  party  was  organized.  Two 
of  them.  Smith  and  Crawford,  were  members  of 
the  Democratic  party  ;  and  neither  of  them,  to 
this  day,  has  been  identified  in  political  action 
with  the  Republican  party.  The  chief  justice, 
however,  (Whiton,)  was  a  member  of  the  Whig 
party,  so  long  as  that  had  existence,  the  party  to 
which  the  Senator  from  Georgia  belonged.  But 
upon  the  reorganization  of  the  Republican  party, 
he  affiliated  with  that,  so  far  as  he  acted  at  all 
in  any  political  capacity. 

Sir,  Imay  say  that  I  know  the  character  of 
that  man,  and  know  it  well.  Almost  all  of  my 
legal  practice,  when  T  first  went  to  the  State  of 
Wisconsin,  was  before  him  as  judge  of  the  first 
judicial  circuit ;  and  when  he  was  elevated  to 
the  bench  of  the  Supreme  Court  of  that  State,  1 
was  elected  as  his  successor.  I  know- his  char- 
acter among  the  people  of  that  judicial  district, 
comprising  more  than  one  hundred  and  fifty 
thousand  inhabitants.  I  know  also  his  charac- 
ter throughout  the  State  among  the  members 
of  the  bar  of  Wisconsin,  parties  and  suitors, 
for  he  wa^  an  old  resident  of  that  State.  He 
took  part  in  the  revisal  of  the  statutes  of  the 
Territory  as  early  as  1839.  He  was  a  member 
of  the  Convention  which  framed  the  Constitution 
for  that  State ;  and  for  more  than  twelve  years 
he  has  faithfully  discharged  the  duties  of  the 
office  of  judge,  either  of  the  Circuit  or  Supreme 
Courts,  and  sometimes  of  both.  He  was  a  wise 
and  able  judge ;  and  a  more  pure,  upright,  or 
honest  man  never  sat  upon  a  bench  in  any  court, 
nor  ever  wore  the  judicial  ermine.  Not  a  year 
has  elapsed  since  he  died,  hardly  past  his  merid- 
ian, full  of  honors,  beloved  by  all.  The  State 
mourned  his  loss  as  it  has  mourned  for  no  other 
man.  and  as  States  seldom  mourn  at  the  bier  of 
the  departed  dead. 

I  have  felt  at  liberty  thus  to  speak  of  the  char- 
acter of  the  dead.  Of  the  two  other  judges, 
neither  of  whom  is  now  upon  the  bench,  but 
both  of  whom  are  engaged  in  their  profession, 
I  do  not  feel  quite  the  same  freedom,  not  because 
they  have  not  acted  with  the  Republican  party, 
but  because  I  do  not  choose  to  draw  comparisons 
among  the  living.  It  is  but  simple  justice  to 
them  to  say,  however,  that  they  stand  in  the  front 
rank  of  the  legal  profession  of  Wisconsin.  Let 
the  Senator  from  Georgia  carefully  read  the 
opinions  of  Judge  Smith  in  the  several  cases  of 
Booth.  Ableman,  and  Rycraft,  to  be  found  in  the 
third  volume  of  Wisconsin  Reports,  and  he  will 
find  that  they  need  no  eulogy  or  endorsement. 
They  speak  for  themselves.  They  bear  the  im- 
press of  a  master  mind,  and  would  have  been  no 
discredit  to  Chief  Justice  Marshall  or  to  Lord 
Mansfield  himself. 

Before  reading  any  extracfs  from  these  opin- 
ions, I  will  briefly  state  the  facts  of  the  case,  and 
the  points  taken  and  decided  by  the  several 
judges.     This  ca.-e   came    before   the   Supreme 


Court  of  Wisconsin  in  three  different  ways.  Mis- 
fortunes, it  is  said,  seldom  come  singly ;  and  it  so 
happened,  that  in  the  spring  of  1854,  when  the 
excitement  grooving  out  of  the  attempt  to  repeal 
the  Missouri  compromise  was  raging,  and  the 
whole  country  was  convulsed  by  a  renewal  of 
the  slavery  agitation  in  its  most  violent  and 
malignant  form,  a  fugitive  slave  from  Missouri 
was  arrested,  under  circumstances,  as  alleged,  of 
very  great  cruelty.  It  is  said  he  was  knocked 
down  with  a  bludgeon,  and  taken,  with  his  head 
wounded  and  bleeding,  to  the  city  of  Milwaukee. 
An  intense  excitement  followed,  and  he  was 
rescued,  as  it  is  alleged,  by  Booth,  Rycraft,  and 
other  citizens  of  Wisconsin,  and  escaped.  The 
United  States  commissioner  of  the  District  Court 
immediately  issued  a  warrant  to  arrest  Booth  for 
an  offence  under  the  fugitive  slave  law,  and  he 
was  taken  into  custody  by  Ableman,  tte  mar- 
shal. Justice  Smith,  one  of  the  judges  of  the 
State  Supreme  Court,  who  resided  at  the  city  of 
Milwaukee,  upon  the  petition  of  Booth,  issued  a 
habeas  corpus  to  inquire  into  the  legality  of  his 
imprisonment — a  duty  which  his  oath  to  support 
the  Constitution,  both  of  Wisconsin  and  of  th^ 
United  States,  required  him  to  do.  Had  he  failed 
to  do  so,  he  would  have  subjected  himself  to  the  " 
severe  penalty  of  $1,250  ;  that  being,  so  far  as  I 
know,  the  only  judicial  act  whereby  a  judge  of 
the  highest  court  of  a  State  may  subject  himself 
to  a  penalty — the  denial  of  the  writ  of  habeas 
corpus.  The  prisoner  was  brought,  and  a  hear- 
ing was  had  before  Judge  Smith.  The  case  was 
fully  considered,  and  Booth  was  discharged  from 
imprisonment,  upon  four  grounds :  first,  be- 
cause the  warrant  on  its  face  did  not  suflBciently 
state  any  offence  under  the  act  itself;  second, 
because  the  act  itself  was  repugnant  to  the  Con- 
stitution of  the  United  States,  in  clothing  mere 
commissioners  with  judicial  powers;  third,  be- 
cause the  act  was  repugnant  to  the  Constitution 
of  the  United  States,  in  denying  a  jury  trial  to  a 
person  claiming  to  be  a  free  inhabitant  of  Wis- 
consin ;  and  fourth,  because  the  Constitution  of 
the  United  States  gives  Congress  no  power  to 
legislate  upon  that  subject.  The  marshal  car- 
ried this  decision  up  to  the  Supreme  Court  of 
Wisconsin  by  certiorari,  and  it  was  sustained 
unanimously  in  full  bench.  Chief  Justice  Whiton 
delivering  the  opinion  of  the  court,  concurring 
in  the  first  three  grounds  taken  by  Justice  Smith 
upon  the  hearing,  but  expressing  no  opinion  as 
to  the  fourth  ;  Justice  Crawford  concurring  only 
in  the  first,  and  dissenting  upon  the  grounds 
which  involved  the  constitutionality  of  the  act. 
In  January  following,  Booth  and  Rycraft  were 
indicted  for  the  same  alleged  offence  in  the  Uni- 
ted States  District  Court.  Booth  was  arrested 
upon  the  warrant  of  the  judge,  and  taken  into 
custody.  He  again  applied  to  the  State  Supreme 
Court  to  issue  a  writ  of  habeas  corpus,  which  was 
unanimously  refused  by  the  Supreme  Court, 
upon  the  ground  of  judicial  comity,  the  court 
holding  that — 

"  The  courts  of  the  United  States  are  pre- 
'  sumed  to  be  competent  to  hear  and  determine 
'  upon  the  matter  of  their  own  jurisdiction,  and 
*  although    other  courts  are  not,  in  all  cases, 
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'  bound  bj  such  decision,  yet  no  court  is  author- 

*  ized  to  tiike  the  matter  out  of  another,  whose 
'  process    has   first    attached,   and    assume    the 

*  right  of  adjudication  before  the  former  has  had 

*  an  opportunity  to  determiue  the  matter  for  it- 
'  self." — 3   Wisconsin  Reports^  145. 

He  went  back  into  the  custody  of  the  District 
Court.  Afterwards,  Booth  and  llycraft  were  tried 
in  the  United  States  District  Court,  convicted, 
and  sentenced  to  tine  and  imprisonment.  As  I 
have  said,  the  law,  as  it  now  stands,  practically 
gives  no  appeal  whatever,  in  a  criminal  case, 
from  our  United  States  District  Court.  After 
sentence  and  imprisonment,  application  was 
made  by  them  to  the  Supreme  Court  of  Wiscon- 
sin for  a  writ  of  habeas  corpus.  It  was  allowed  ; 
and  the  case  was  heard  in  fall  bench  before  the 
same  judges,  and  the  prisoners  discharged  out  of 
custody.  Judge  Crawford,  while  dissenting  from 
the  other  two  judges  on  the  constitutionality  of 
the  fugitive  slave  law  itself,  agreed  fully  with 
them  as  to  the  power  and  duty  of  the  State  court 
to  inquire  into  the  legality  or  illegality  of  their 
imprisonment.  To  do  him  no  injustice,  I  will 
read  some  extracts  from  his  opinion  : 

"  The  simple  question  which  attracts  my  atten- 
'  tion  in  this  case  is,  whether  the  District  Court  of 
the  United  States  for  this  district  had  jurisdic- 
tion of  the  offence  of  which  this  petitioner  was 
convicted  in  that  court ;  because,  if  it  had  such 
jurisdiction,  it  matters  not  how  illegal,  unjust, 
or  arbitrary,  the  proceedings  in  that  court  may 
have  been,  nor  how  many  errors  may  have  been 
committed  upon  the  trial ;  if  the  court  had  ju- 
risdiction of  the  subject,  and  of  the  person 
charged,  it  is  by  no  means  my  duty  as  a  judicial 
ofi&cer  of  this  State  to  revise  the  decision  or 
correct  the  errors  of  that  court  in  a  case  prop- 
erly within  its  cognizance.  That  is  the  function 
of  a  superior  Federal  tribunal,  if  such  revising 
power  were  provided  or  given  or  deemed  neces- 
sary by  Congress. 

<'  The  District  Court  of  the  United  States  for 
this  district  is  a  court  of  special  or  limited  ju- 
risdiction. It  can  take  cognizance  of  offences 
punishable  by  the  laws  of  the  United  States, 
and  of  such  offences  it  has  exclusive  jurisdic- 
tion; but  it  possesses  no  power  to  take  cogni- 
zance of  or  punish  offences  against  the  laws  of 
the  State.  Of  these  latter,  the  State  tribunals 
have  a  jurisdiction  equally  as  exclusive  as  is 
the  jurisdiction  of  the  Federal  courts  over  of- 
fences provided  for  by  the  laws  of  Congress.  It 
cannot  be  necessary  to  refer  to  authorities  to 
sustain  this  position.  It  is  a  well-settled  prin- 
ciple, that  courts  of  inferior  or  limited  jurisdic- 
tion, which  do  not  proceed  according  to  the 
course  of  the  common  law,  but  derive  their  spe- 
cial authority  from  statutory  provisions,  are  con- 
lined  strictly  to  the  exercise  of  those  powers 
conferred  upon  them,  and  the  facts  necessary 
to  give  them  jurisdiction  must  appear  affirma- 
tively on  the  face  of  their  proceedings,  and  can- 
not be  preLumed."  *  ■^"  ^^ 
"  Suppose,  for  instance,  that  a  judgment  rec- 
ord, comiiig  from  a  court  of  general  jurit  diction, 
should  disclose  the  fact,  that  without  affording 
the  defendant  an  opportunity  to  make  a  defence, 


'  and  without  in  any  manner  citing  him  to  ap« 
'  pear,  either  by  service  of  mesne  process  or  oth- 
'  erwise,  the  court  had  proceeded  (2z/>(?r/c,  and  ren- 
'  dered  a  judgment  against  the  defendant,  surely 
'  we  should  be  justified  in  treating  the  proceed- 
'  ing  as  coram  nan  judice. 

"  Now,  the  return  made  by  the  sheriff  of  Mil- 
'  waukee  county  in  this  case  contains  a  record 
'  of  the  proceedings  in  the  District  Court,  in 
'  which  this  relator  was  convicted  and  sentenced, 
'  which  not  only  takes  away  mere  presumption, 
'  but  incontestably  shows  that  the  District  Court 
'  had  no  jurisdiction  of  the  subject  complained 
'  of  in  the  counts  of  the  indictment  upon  which 
'  he  was  convicted  ;  and,  if  this  position  be  true, 
'  we  may  appropriately  use  the  language  of 
'  Judge  Evans  in  the  case  of  Hill  vs.  Robertson, 
'  (1  Strobhart's  Law  Reports,  1.)  It  would  b%  a 
'  waste  of  words  to  attempt  to  prove  that  the 
'  proceedings  of  a  court  of  limited  jurisdiction, 
'  in  a  case  clearly  without  its  jurisdiction,  are 
'  absolutely  void,  and  may  be  so  declared,  when- 
'  ever  the  question  is  presented,  whether  directly 
'  or  collaterally." — Wisconsin  Reports^  volume  3, 
^  page  181. 

Chief  Justice  Whiton  concurred  in  these  views  • 
as  expressed  by  Justice  Crawford,  and  he,  also, 
in  that  case,  reaffirmed  the  views  which  he  had 
declared  in  the  case  when  it  first  came  before  the 
court : 

"  It  is  not  my  intention  on  the  present  occa- 
'  sion,"  he  says,  "to  say  anything  on  that  sub- 
'  ject,  ('  the  constitutionality  of  the  fugitive  slave 
'  law ;')  as  my  views  in  regard  to  it  are  unchanged, 
'  a  further  discussion  of  the  questions  growing 
'  out  of  the  act,  by  me,  is  wholly  unnecessary." 

After  stating  that  he  concurred  fully  with  Jus- 
tice Crawford  in  the  views  expressed  by  him  in 
the  extract  which  1  have  read  from  his  opinion, 
the  learned  chief  justice  continues  : 

"  If  the  conclusion  arrived  at  by  Justice  Craw- 
'  ford,  that  that  court  had  no  jurisdiction  to  pro- 
'  nounce  a  judgment,  is  correct;  in  other  words, 
'  if  the  pretended  conviction  of  the  petitioners, 
'  and  the  judgments  against  them,  are  mere  nul- 
'  lities,  it  seems  clear  ihat  they  ought  to  be  dis- 
'  charged,  if  this  court  has  the  power  to  dis- 
'  charge  them." 

"  It  will  not  be  denied  that  the  Supreme  Court 
'  of  a  State,  in  which  is  vested,  by  the  Constitution 
'  of  the  State,  the  power  to  issue  writs  of  habeas 
<  corpus,  and  to  decide  the  questions  which  they 
'  present,  has  the  power  to  release  a  citizen  of 
'  the  State  from  illegal  imprisonment.  Without 
'  this  power,  the  State  would  be  stripped  of  one 
'  of  the  most  essential  attributes  of  sovereignty, 
'  and  would  present  the  spectacle  of  a  State 
'  claiming  the  allegiance  of  its  citizens,  without 
'  the  power  to  protect  them  in  the  enjoyment  of 
'  their  personal  liberty  upon  its  own  soil.  W^ere 
'  we  to  be  told  that' we  are  without  this  power 
'  in  a  case  like  the  present,  we  should  be  obliged 
'  so  to  hold  in  a  case  where  not  even  the  forms 
'  of  law  were  observed ;  when,  for  instance,  a 
'  citizen  of  this  State  should  be  thrown  into 
'  prison,  by  the  arbitrary  order  of  a  judge  of  a 
'  court  of  the  United  States,  without  a  trial. 

"  In  my  opinion,  the  Stale  Governments  and 
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'  State  courts  are  not  reduced  to  this  humiliating 
'  condition.     They  are  not  obliged  to  look  on 

*  and  see  the  citizens  of  this  State  imprisoned  for 
'  no  lawful   cause,   without   the   power  to  grant 

*  that  relief  which  all  Governments  owe  to  those 
'  from  whom  they  cl.ira  obedience.  The  peLi- 
'  tioners  must  be  discharged." 

Again,  he  says  : 

"  Ths  Supreme  Court  of  a  State,  which  has 
'  power  to  issue  the  writ  of  hab?as  corpus,  and  to 
'  decide  the  questions  which  the  writ  presents, 
'  has  the  power  to  discliarge  a  citizen  of  a  State 
'  from  illegal  imprisonment." 

And  an  imprisonment  under  a  law  of  Congress 
which  the  Constitution  forbids  is  an  illegal  im- 
prisonment, for  there  is  no  law  authorizing  it: 
"  This  immunity  of  the  judgments  of  the  courts 
of  the   United  States,   in  crimiual  cases,   from 
examination  by  other  tribunals,  is  not  claimed 
for  their  judgments  in  civil  cases.     If  an  action 
is  brought  in  a   State  court  upon  a  judgment 
recovered  in  a  court  of  the  United  States,  or  if 
such  a  judgment  is  drawn  collaterally  in  ques- 
tion on  the  trial  of  a  suit  in  a  State  court,  the 
State  court  has  the  power,  and  it  becomes  its 
duty,  to  decide  what  effect  shall  be  given  to  it. 
The  State  court  does  not,  of  course,  possess  the 
power  to  reverse  the  judgment,  but  it  does  pos- 
sess the  power  to  decide  what  effect  it  shall 
have  upon  the  case  pending  before  it." 
Sir,  it  does  not  possess  the  power  to  reverse  a 
judgment;  but  it  has  the  power  to  say  that  if  a 
court  undertakes  to  give  a  judgment  in  a  case  of 
which  it  has  no  jurisdiction    there  is  no  judg- 
ment ;  it  is  coram  nonjudice,  and  absolutely  void : 
"  Having  jurisdiction  [says  Chief  Justice  Whi- 
'  ton]  to  try  that  suit,  it  has  the  power  to  decide 
'  every  question  which  the  suit  involves.     This 
'  power  of  courts,   whether  State  or  Federal,  to 
'  decide   what  effect  shall  be  given  to  the  judg- 
'  ments  of  other  courts,  when  draiwn  in  question 
'  in  cases  which  are  on  trial  before  them,  I  have 
'  never  heard  questioned.     That  they  have  the 

*  power,  is  too  plain  for  argument." — 3  Wiscon- 
'  sin,  l'75-7. 

He  also  reaffirmed  the  views  which  he  ex- 
pressed when  the  case  was  first  before  the  court 
in  relation  to  the  constitutionality  of  the  fugitive 
slave  law  of  1850.  1  will  read  an  extract  from 
his  opinion  in  that  case: 

*'  We  are  of  opinion  that  so  much  of  the  act 
'  of  Congress  in  question  as  refeis  to  the  com- 

*  missioners  for  decission  the  questions  of  fact 
'  which  are  to  be  established  by  evidence  before 

*  the  alleged  fugitive  can  be  delivered  up  to  the 
'claimant,   is   repugnant   to   the  Constitution  of 

*  the  United  States,  and  therefore  void  for  two 
'  reasons :  first,  because  it  attempts  to  confer  upon 

*  those  officers  judicial  powers  ;  and  second,  be- 

*  cause  it  is  a  denial  of  the  right  of  the  alleged 
'  fugitive  to  have  those  questions  tried  and  de- 
'  cided  by  a  jury,  which  we  think  is  given  him 
'  by  the  Constitution  of  the  United  States."  ^ 
<  ■«■  ^  "The  fifth  article  of  amendments  to 
'  the  Constitution  of  the  United  States  provides, 
'  among  other  things,  that  'no  person  shall  be 
'  deprived  of  life,  liberty,  or  property,  without 
'  due  process  of  law.'  "     *     *     * 


"We  are  aware  that  it  has  been  said   that 

*  slaves  are  not  persons  in  the  sense  in  which 

•  that  term  is  used  in  the  simendment  to  the 
'  Constitution  above  referred  to.  But  this,  ad- 
'  mitting  it  to  be  true,  does  not  affect  the  ques- 
'  lion  under  consideration,  as  ^^c/'io/Ji- it'Ay  are  free 
'  are  liable  lo  be  arrested  and  deprived  of  their  liberty 
'  by  virtue  of  this  act,  without  having  had  atrial 
'  by  a  jury  of  their  peers.  We  do  not  propose  to 
'  discuss  the  question,  whether  a  slave,  escaping 
'  from  the  State  where  he  is  held  to  service  or 
'  labor  into  a  State  where  slavery  does  not  exist, 
'  thereby  becomes  free  by  virtue  of  the  local  law, 
'  subject  only  to  be  delivered  up  to  be  returned 
'  again  to  servitude,  as  it  is  a  ques'ion  not  ne- 
'  Cvtssarily  involved  in  the  consideration  of  the 
'  subject  before  us.  But  we  propose  to  examine 
'  the  operation  of  the  act  upon  a  free  citizen  of  a 
'  free  State,  and  to  show  that  by  it  such  a  person 
'  may  be  deprived  of  his  liberty  without  'due 
'  process  of  law.'  " 

After  pointing  out,  in  a  clear  and  forcible 
manner,  the  mode  of  operation  under  the  act  by 
which  a  free  person  in  Wisconsin  may,  without 
hearing  or  trial,  be  adjudged  in  another  State  to 
be  a  slave,  he  continues: 

"We  are  at  a  loss  to  perceive  how  this  pro- 
'  ceeding,  by  virtue  of  which  a  freeman  becomes 
'  a  slave,  can  be  justly  called  'due  process  of 
'  law,'  in  the  sense  in  which  that  language  is 
'  used  in  the  Constitution." — 3  Wisconsin  GG,  68. 

Question  the  soundness  of  these  opinions  of 
that  able  and  upright  judge  if  you  will;  confute 
them  if  you  can;  but  where,  I  ask,  is  there  any 
evidence  of  bad  faith,  of  corruption  in  office, 
of  official  '-perjury,''  of  raising  "blood-stained 
hands  over  a  violated  Constitution?"  That 
Senator  owes  it  to  himself,  to  this  Senate,  to  the 
State  of  Wisconsin,  and  to  the  sacred  memory  of 
the  dead,  to  take  back  every  word  that  he  has 
uttered  on  this  floor,  calculated  to  impugn,  in 
the  least  deg'ree,  the  integrity,  the  unimpeach- 
able integrity,  of  that  distinguished  judge  who 
pronounced  the  decision  of  which  he  complains. 

Justice  Smith  concurred  with  Ciawford  and 
Whiton,  and  went  still  further,  and,  in  one  of 
the  ablest  judicial  opinions  I  have  ever  read, 
discussed  the  whole  subject  of  the  relations  of 
the  States  to  the  Federal  Government;  entered 
into  that  great  battle  of  the  giants — that  ever- 
recurring  struggle  between  those  opposing  and 
enduring  forces  in  our  system  of  Government, 
Federalism  on  the  one  hand  and  Republicanism 
on  the  other.  Sir,  so  far  from  any  attempt,  ou 
his  part,  to  trample  under  his  feet  the  Constitu- 
tion of  the  United  States,  he  declares  that — 

"The  Constitution  of  the  United  States  is  the 
'  fundamental  law  of  the  land." — 3  Wisconsin,  13. 

He  knows  no  higher  law.  He  does  not  believe 
that  a  law  of  Congress,  in  violation  of  the  Con- 
stitution, can  confer  jurisdiction  upon  any  court 
ot  the  United  States,  and  especially  upon  a  District 
Court  of  the  United  Slates,  one  of  mere  limited 
and  special  jurisdiction.     But  again,  he  says: 

"I  recognise  most  fully  the  right  of  every  citi- 
'  zen  to  try  every  enactment  of  the  Legislature, 
'  every  decree  or  judgment  of  a  court,  and  every 
'  proceeding  of  the  executive  or  ministerial  de- 
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'  partment,  by  the  written  fundamental  law  of 
'  the  land.  This  must  be  done  in  a  proper  and 
'  legal  manner,  in  conformity  with  the  rules  pre- 
'  scribed  by  that  same  law,  or  in  accordanje  with 
'  its  provisions;  but  no  law  is  so  sacred,  no  offi- 
'  cer  CO  high,  no  power  so  vast,,  that  the  rule  and 
'  line  of  the  Constitution  may  not  be  applied  to 
'  them." 

And  again,  in  speaking  of  the  responsibility 
which  rests  upon  him  as  a  judge  of  the  Supreme 
Court  of  a  State,  sworn  to  support  both  the  Con- 
stitution of  the  United  States  and  the  Constitu- 
tion of  WisconsiUj  he  uses  this  language  : 

"  I  would  gladly  escape  the  responsibility  of 
^  deciding  upon  a  question  so  grave.  It  would 
'  be  a  much  more  easy  and  quiet  course  to  stop 

*  here,  if  I  could  reconcile  such  a  course  v/ith  ray 
'  sense  of  duty."     "^     *     *     "  But  he  who  takes 

*  a  solemn  oath  to  support  the  Constitution  of 
'  the  United  States  as  well  as  of  the  State  of 
'  Wisconsin,  is  bound  by  a  double  tie  to  the  na- 

*  tion  and  his  State.  Our  system  of  government 
'  is  twofold,  and  so  is  our  allegiance.  Federal 
'  officers  ieel  less  of  this,  because  their  oath 
'  binds  them  only  to  the  Constitution  of  the 
'United  States;  but  State  officers  have  the 
'  weight  of  both  resting  upon  them.  To  the  lat- 
'  ter  is  peculiarly  the  duty  assigned,  or  rather 
'  upon  the  latter,  of  necessity,  does  the  obliga- 
'  tion  rest,  of  ascertaining  clearly,  and  of  assert- 
'  ing  firmly,  the  peculiar  powers  of  both  Gov- 
'  ernments,  as  circumscribed  by  the  fundamental 

*  law  of  each.  To  yield  a  cheerful  acquiescence 
'  in,  and  support  to,  every  power  constitutionally 

*  exercised  by  the  Federal  Government,  is  the 
'  sworn  duty  of  every  State  officer;  but  it  is 
'  equally  his  duty  to  interpose  a  resistance,  to 
'  the  extent  of  his  power,  to  every  assumption  of 
'  power,  on  the  part  of  the  General  Government, 
'  which  is  not  expressly  granted,  or  necessarily 
'  implied,  in  the  Federal  Constitution." — 3  Wis- 
'  consin,  23. 

So  far  from  Justice  Smith,  who  went  beyond 
the  other  two  justices  of  the  Supreme  Court  of 
Wisconsin,  ever  declaring  that  the  State  court 
of  Wisconsin  was  prepared  to  treat  the  decision 
of  the  Supreme  Court  of  the  United  States,  as 
the  Court  of  Georgia  declared  that  they  had 
done,  with  "  contempt  the  most  profound,"  he 
uses  altogether  different  language  when  speak- 
ing of  the  decisions  of  that  Federal  tribunal  : 

"I  am  willing  that  the  decisions  of  the   Su- 

*  preme  Court  of  the  United  States,  in  every  case 

*  determined  by  them,  within  the  scope  of  their 
'jurisdiction,  should  be  regarded  as  full  and 
'  binding  authority,  as  the  law  of  the  particular 
^  case  so  determined.  But  when  it  is  strenuous- 
'  ly  contended  that  I  am  compelled  to  adopt  their 
'  interpretation  of  the  Constitution  and  laws  of 

*  the  United  States  and  of  their  own  powers  and 
'  the  powers  of  Congress,  without  thought  or  in- 
'  quiry — to  take  '■ivha.t  is  written  is  written^  as  the 
'  end  of  the  law,  simply  because  it  is  written, 
'  that   my   own  conscience   and    oath   must   be 

*  tamely  subjected  to  the  prescriptions  of  another 
'  tribunal,  governed  by  the  same  laws  and  bound 
'  by  the  same  oath;  notwithstanding  the  high 
'  respect,  approaching  even  to  veneration,  which 


'  I  have  for  that  high  tribunal,  T  must  be  per- 
'  mitted  to  say  that  no  man  or  body  of  men  is 
'  made  by  the  Constitution  the  keeper  of  my  con- 
'  science  ;  nor  does  it  impose  upon  any  man  or 
'  body  of  men  the  fulfilment  of  my  official  oath 
*  and  obligations,  or  the  power  of  releasing  me 
'  therefrom." 

Mr.  President,  I  shall  trespass  on  the  patience 
of  the  Senate  but  a  short  time  longer  in  reading 
extracts  from  these  opinions  ;  but  1  desire  to  call 
their  special  attention  to  the  language  of  Justice 
Smith,  which  I  now  read  : 

"  The  power  to  guard  and  protect  the  liberty 
of  the  individual  citizen  is  inherent  in  every 
Government — one  which  it  cannot  relinquish; 
which  was  reserved  to  the  States ;  which  was 
never  granted  to  the  Federal  Government ;  hag 
never  been  claimed  by  it  or  for  it;  but  haa 
always  been  conceded  to  the  States,  without 
which  they  could  not  exist,  because  it  is  obvi- 
ous that  they  could  claim  no  allegiance  or  sup- 
port from  their  citizens,  whom  they  had  not  the 
power  to  protect. 

"  If,  therefore,  it  is  the  duty  of  the  State  to 
guard  and  protect  the  liberty  of  its  citizens,  it 
must  necessarily  have  the  right  and  power  to 
inquire  into  any  authority  by  which  that  liberty 
is  attempted  to  be  taken  away.  But  the  power 
to  inquire  includes  the  power  to  decide.  The 
rightof  the  sovereign  to  demand  by  what  author- 
ity such  imprisonment  is  attempted,  implies  the 
obligation  and  duty  of  the  person  imprisoned 
to  respond  ;  the  right  to  demand  such  authority 
on  the  one  hand,  implies  on  the  other  the  duty 
to  exhibit  it. 

"  The  States  and  people  thereof  have  delega-" 
ted  to  the  Federal  Government  the  power  to 
imprison  the  citizen  in  certain  cases,  but  in 
none  other.  So  far,  then,  as  that  Government 
acts  upon  the  power  thus  delegated,  the  States 
cannot  interfere  to  protect  the  citizen  ;  but  in 
every  other  case  they  not  only  have  the  power, 
but  it  is  their  solemn  duty,  to  interpose  their 
authority.  As  the  power  by  which  the  Federal 
Government  can  imprison  is  a  delegated  power, 
it  must  necessarily  appe&r,  in  every  case  where 
it  imprisons,  that  it  is  acting  in  conformity  with 
some  power  delegated.  It  must  be  '  nominated 
in  the  bond.'  Its  jurisdiction  is  never  pre- 
sumed, but  must  always  affirmatively  appear." — 
3  Wisconsin,  193,  194. 

Having  read  a  brief  extract  from  his  opinion, 
bearing  on  the  question  of  the  power  and  duty 
of  the  State  court  to  inquire  into  the  causes  of 
imprisonment,  T  shall  now  read  one  or  two  ex- 
tracts on  the  subject  of  the  constitutionality  of 
the  law  of  Congress,  under  the  clause  of  the 
Constitution  in  relation  to  the  rendition  of  fugi- 
tives from  service  or  labor.  That  clause  is  ag 
follows : 

"No  person  held  to  service  or  labor  in  one 
'  State,  under  the  laws  thereof,  escaping  into 
'  another,  shall,  in  consequence  of  any  law  or 
'  regulation  therein,  be  discharged  from  such 
'  service  or  labor,  but  shall  be  delivered  up  on 
'  claim  of  the  party  to  whom  such  service  or 
'  labor  may  be  due." 
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Speaking  of  this  clause,  the  learned  juJge 
aid : 

"  It  is  admitted  that  the  States  can  pass  no  law 
or  regulation  by  which  the  fugitive  from  ser- 
vice or  labor  may  be  discharged  therefrom.  It 
is  further  admitted,  that  a  duty  is  enjoined 
upon  the  States  to  deliver  him  up,  on  claim  of 
the  person  to  whom  such  service  or  labor  is 
due.  This  covenant  or  compact  has  the  force 
of  constitntional  law  ;  and  no  State  laAV  repug- 
nant to  its  provisions  can  be  valid,  but  every 
such  law  is  void."     *     *     * 

"  Let  it  be  taken  for  granted  that  this  clause 
was  intended  to  refer  exclusively  to  fugitive 
slaves,  of  which,  I  think,  the  history  of  its 
adoption  into  the  Constitutiou  leaves  no  doubt  ; 
the  ques'ion  at  once  arises,  how  far,  and  in 
what  particulars,  does  it  affect  the  persons  al- 
luded to  in  it?  1.  It  contemplates  the  fact  that 
certain  persons  were,  or  might  be,  held  to  ser- 
vice or  labor  in  one  or  more  States,  under  the 
laws  thereof.  2.  That  it  was  by  the  laws  of 
such  State  or  States  alone,  under  which  such 
persons  could  be  held  to  service  or  labor.  3. 
That  the  laws  or  regulations  of  the  respective 
States  under  which  such  persons  might  be  held 
to  service  or  labor,  or  discharged  therefrom, 
might  be  different.  4.  That  such  persons  might 
escape  from  one  State,  in  which  they  were  held 
to  labor  under  the  laws  thereof,  into  another 
State,  in  which  such  persons  were  held  to  labor 
under  different  laws,  or  in  which  they  were,  by 
the  laws  of  the  State,  discharged  from  service 
or  labor.  5.  That  the  service  or  labor  here 
spoken  of  is  of  a  kind  which  is  exacted  of  such 
persons  by  law,  and  not  of  a  kind  stipulated  for 
by  contract,  and  hence  is  in  restraint  of,  and 
derogatory  to,  human  liberty.  6.  That  such 
persons,  escaping  from  one  State  into  another, 
should  not  be  discharged  by  the  laws  of  the 
State  to  which  they  may  have  fled ;  but  that 
the  condition  of  the  fugitive  should  remain  the 
same  in  the  State  from  which  he  had  fled,  in 
case  the  person  to  whom  he  owed  the  service 
should  choose  to  claim  him  and  convey  him 
thither.  7.  That  in  the  event  of  a  claim  by  the 
person  to  whom  the  fugitive  owed  the  service 
under  the  laws  of  the  State  from  which  he  fled, 
being  made,  he  should  be  delivered  up  on  es- 
tablishing the  fact  that  the  labor  or  service  of 
the  fugitive  was  due  to  such  claimant. 

"  From  this  analysis  of  the  clause  of  the  Fed- 
eral Constitution  above  quoted,  it  will  be  seen 
that  the  status  of  the  fugitive  is  essentially  dif- 
ferent in  this  State  from  his  status  or  condition 
in  the  State  from  whence  he  fled.  In  the  lat- 
ter, be  remained  subject  to  all  the  disabilities 
of  his  class,  though  he  may  have  escaped  from 
the  domicil  or  premises  of  his  master.  Here, 
he  is  entitled  to  the  full  and  complete  protec- 
tion of  our  laws,  as  much  so  as  any  other  hu- 
man being,  so  long  as  he  is  unclaimed.  He  may 
sue  and  be  sued  ;  he  may  acquire  and  hold 
property ;  he  is,  to  all  intents  and  purposes,  a 
free  man,  until  a  lawful  claim  is  made  for  him  ; 
and  this  claim  must  be  made  by  the  person  to 
whom  his  service  or  labor  is  due,  under  the 
laws  of  the  State  from  which  he  escaped.     No 


one  else  can  interfere  with  him.  If  no  claim  is 
set  up  to  his  service  or  labor  by  the  person  to 
whom  his  service  or  labor  Is  due,  there  is  no 
power,  or  authority,  or  person,  on  earth,  that 
can  derive  any  advjyitfige  from  his  former  con- 
dition, or  assert  it  to  his  prejudice.  So  long 
as  the  owner  does  not  choose  to  assert  his  clainij 
the  cottage  of  the  fugitive  in  Wisconsin  is  as 
much  his  castle — his  property,  liberty,  and  per- 
son are  as  much  the  subject  of  legal  protection, 
as  those  of  any  other  person.  Our  legal  tribu- 
nals are  as  open  to  his  complaint  or  appeal  as 
to  that  of  any  other  man.  He  men/  never  be 
claimed  ;  and,  if  not,  he  would  remain  forever 
free,  and  transmit  freedom  to  his  posterity  born 
on  our  soil." — 3  Wisconsin,  16,  17. 
One  more  extract  on  this  clause  of  the  Consti- 
tution : 

"  Its  fair  scope  and  true  intent  do  not  require 
of  the  free  States  any  recognition  of  the  owner 
of  the  fugitive  m  him  as  property.  That  was 
never  required  of  them,  and  would  have  been 
scouted  had  it  been  proposed.  The  clause  sim- 
ply requires  that  the  States  into  which  the  fu- 
gitive shall  escape  shall  not  discharge  him  from 
service,  but  deliver  him  up.  He  is  recognised 
simply  as  a, person  owing  service,  not  as  a  chat- 
iel,  or  as  any  species  of  property  to  be  sold  or 
bartered.  In  Virginia,  he  may  be,  indeed,  a 
chattel ;  but  in  Wisconsin  he  is  a  man.  The 
laws  of  Virginia  make  him  a  chattel  there;  but 
the  Constitution  of  the  United  States  and  the 
laws  of  Wisconsin  regard  hira  as  a.  person  here. 
Under  the  Constitution,  the  fugitive  leaves  the 
attribute  of  the  chattel  behind  him  in  the  State 
from  which  he  flees,  and  goes  forth  as  a  person. 
The  law  which  makes  him  property  in  Virginia 
does  not  go  with  him  beyond  the  limits  of  that 
State.  On  his  escape  from  such  limits,  he 
ceases  to  be  property,  but  is  a  person  liable  to 
be  reclaimed.  T\\e  person  may  escape,  but  the 
property  cannot.  The  States  are  no  more  bound 
to  recognise  the  fugitive  slave  as  property,  than 
a  fugitive  apprentice  as  property.  The  relation 
of  master  and  servant  is  recognised  so  far,  and 
so  far  only,  as  the  obligation  of  service  is  im- 
plied from  such  relation." 

I  will  suppose  this  case:  by  the  common  law 
of  all  the  States,  a  child  is  subject  to  its  pa,rents 
until  it  arrives  to  the  age  of  twenty-one  years. 
Suppose  some  one  of  the  States  should  pass  a 
law  by  which,  at  the  age  of  fifteen,  every  child 
should  be  emancipated  from  its  parents  ;  and 
that  a  child  over  the  age  of  fifteen,  and  under 
the  age  of  twenty-one,  should  escape  from  one  of 
the  other  States  into  the  State  where  such  a  law 
had  been  enacted,  would  the  parent  claim  that 
child  as  property,  or  would  he  claim  it  simply  be- 
cause, from  the  relation  he  bears  to  the  child,  he 
has  a  I'ight  to  the  custody  of  its  person,  and  to 
its  services,  until  it  is  twenty-one  years  of  age? 
But,  to  continue  : 

"  The  relation  of  master  and  servant  is  recog- 
'  nised  so  far,  and  so  far  only,  as  the  obligation 
'  of  service  is  implied  from  such  relation.  Even 
'  such  obligation  is  not  recognised  as  full,  com- 
'  plete,  present,  and  operative,  but  as  attaching  to 
'  that  relation  in  another  State.     So  much  of  the 


'  law  of  the  State  from  which  he  fled  as  required 

*  of  him  service  to  his  master  (here  is  to  be  rejj^ard- 
'  ed,and  fiom  (hat  obligittion  of  service,  imposed 

*  by  (hat  law,  the  State  may  not  discharge  him. 
'  The  law  of  Virginia,  which  requires  of  the  slave 

*  service  to  his  master,  is  recognised  as  the  law 
'  Mf/v,  not  here.  We  may  not  discharge  a  fugitive 

*  from  service  which,  by  law,  he  owes  in  Virginia. 

*  But  by  tbat  law  he  owes  no  service  here.  The 
'  master  may  capture  him  in  Wisconsin.  We 
'  must  deliver  him  up  to  his  master  on  the  es- 

*  tablishment  of  his  claim  ;  but  his  master  has  no 
'  right  to  command  his  service  in  Wisconsin,  He 
'  must  not  beat  him.     He  may  take  him  back  to 

*  Virginia  ;  but  he  cannot  command  his  service 

*  here.     Wuen  he  gets  to  Virginia,  he  will   owe 

*  service  by  the  law  of  that  State,  but  not  till  then. 

*  By  the  law  of  that  State,  he  owes  the  service, 

*  and  by  that  law  only.     That  is  the  law  of  Vir- 

*  ginia,  but   not   the  law  of  Wisconsin.     If  the 

*  master  demand  service  here  of  his  fugitive,  and 
'  beat  him  for  disobedience,  he  is  punishable  by 
'  our  laws.  Nor  could  the  master,  having  cap- 
'  tured  the  fugitive  in  this  State,  sell  or  hire  him 
'  to  another.     He  has  just  the  control  over  him 

*  requisite  to  his  extradition,  and  no  more.  He 
'  may  relinquish  that  right,  and  so  emancipate 
'  him  ;  for  such  relinquishment  would  operate 
'  emancipation  ;  but  he  cannot  sell  and  transfer 
'  his  right  of  extradition  to  another." 

Mr.  President,  I  dare  not  trespass  longer  on 
the  patience  of  the  Senate  by  reading  extracts 
from  the  opinions  of  these  judges.  I  would  gladly 
read  them  ail.  I  could  not,  in  justice  to  them, 
after  what  has  transpired  here,  have  read  less 
I  commend  them  to  the  consideration  of  the 
Senate  {  nd  the  country  as  the  opinions  of  able 
judges,  of  earnest  and  thoughtful  men,  grappling 
with  the  gravest  questions  underlying  our  whole 
system  of  government. 

For  myself,  it  is  due  in  candor  for  me  to  say 
that,  had  1  been  consulted  as  a  lawyer,  and  asked 
my  opinion  upon  the  question  of  the  power  of 
Congress  to  legislate  on  the  subject  of  the  rendi- 
tion of  fugitives  from  service,  upon  the  weight 
of  judicial  authority,  as  it  stood  before  this  case 
arose  in  Wisconsin,  I  should  have  said,  undoubt- 
edly, that  the  courts  had  pronounced  in  favor  of 
that  authority  ;  but  since  that  question  arose  in 
the  State  of  Wisconsin,  and  has  been  so  thor- 
oughly discussed,  and  since  my  earnest  attention 
has  been  drawn  to  the  question,  it  is  equally  due 
to  candor  for  me  to  say  that  I  fully  agree  with 
Judge  Smith  in  the  analysis  and  construction 
which  he  has  given  of  that  clause  of  the  Consti- 
tution of  the  United  States,  as  the  ablest  and  the 
best  that  I  have  ever  seen.  Mr.  Webster  him- 
self, although  inclining  to  Federal  views,  and 
ready  to  acquiesce  in  the  opinion  of  the  Supreme 
Court  of  the  United  States  on  that  subject,  still 
declared  in  his  speech  on  the  1th.  of  March,  1850 : 

"  I  have  always  thought  that  the  Constitution 

*  addressed  itself  to  the  Legislatures  of  the  States 

*  themselves,  or  to  the  States  themselves.  It  says, 
'  that  those  persons  escaping  to  other  States 
'  shall  be  delivered  up,  and  I  confess  I  have  al- 

*  ways  been  of  the  opinion  that  it  was  an  injunc- 
'  tion  upon  the  States  themselves.     When  it  is 


'  said  that  a  person  escaping  into  another  State, 
'  and   becoming,   thereforf,  within  the  jurisdic- 

*  tion  of  that  State,  shall  be  delivered  up,  it 
'  seems  to  me  the  import  of  the  passage  is,  that 
'  the  State  itself,  in  obedience  to  the  Constitu- 

*  tion,  shall  cause  him  to  be  delivered  up.  That 
'  is  my  judgment.  I  have  always  entertained 
'  that  opinion,  and  I  entertain  it  now." — Con- 
gressional  Globe,  vol.  21,  part  first,  first  aession^ 
Thirty-first  Congress,  paye  48 1 . 

I  am  informed  that  Judge  Butler,  of  South 
Carolina,  and,  I  believe,  Mr,  Calhoun,  also,  were 
of  the  same  opinion  upon  this  clause  in  the  Con- 
stitution, as  an  original  question.  It  seems  to 
me  that  such  must  be  the  fair  constRiction  given 
to  it  by  every  mind  brought  up  in  the  sturdy 
school  of  old  Republicanism.  The  question  is, 
indeed,  a  grave  one,  and  not  without  its  difficul- 
ties. The  weight  of  judicial  authority,  I  con- 
fess, is  on  one  side  ;  but  the  weight  of  reason  is 
upon  the  other.  The  Supreme  Court  of  Wiscon- 
sin deemed  it  their  duty  to  yield  to  the  latter, 
and  to  construe  the  Constitution,  under  the  rule 
of  General  Jackson,  as  they  understood  it,  and 
not  as  it  was  understood  by  others.  While  the 
Supreme  Courts  in  other  States,  and  lately  in  the 
State  of  Ohio,  I  believe,  have  held  otherwise, 
and  have  yielded  to  the  weight  of  judicial  au- 
thority, a  large  majority  of  the  Republicans 
of  Wisconsin  maintain  the  views  expressed  by 
their  Supreme  Court.  It  is  equally  true,  at  the 
same  time,  that  there  are  some,  able  and  honest 
as  any,  who  dissent.  It  is  not  made,  in  the 
State  of  Wisconsin,  a  strict  party  question.  It 
is  at  the  same  .time  true,  that  very  many  of  the 
D--mocratic  party  of  that  State  still  hold  on  to 
the  doctrines  which  they  were  taught  in  the 
school  of  Jefferson  and  Jackson,  that  it  is  the 
right  and  the  sworn  duty  of  every  court  and 
every  tribunal  to  construe  the  Constitution,  upon 
their  official  oaths,  as  they  understand  it,  and 
not  as  it  is  understood  by  others  ;  and  who  still 
cherish  the  old  Republican  doctrine  of  State 
rights.  I,  therefore,  do  not  stand  here  to-day 
as  the  representative  of  the  Republican  party 
throughout  the  country  on  this  question.  I 
know  that  great  men,  and  good  men,  differ  upon 
this  question  ;  but  I  stand  here  to  speak  for 
myself,  and  to  let  the  judges  of  the  Supreme 
Court  of  Wisconsin  be  heard  on  this  question 
here,  where  they  have  been  assailed  as  no  court 
or  tribunal  has  ever  been  assailed  on  this  floor. 

Mr.  President,  as  to  that  other  and  still  graver 
question,  whether  the  Supreme  Court  of  the 
United  States  is  to  be  the  sole  and  ultimate 
judge  as  to  what  powers  are  delegated  by  the 
Constitution  to  the  Federal  Government,  and 
also  as  to  what  powers  are  reserved  to  the 
States,  and  whether,  upon  all  constitutional 
questions,  the  Supreme  Courts  of  the  States  are 
inferior  and  subordinate  to  that  court,  it  is,  as  I 
have  said,  and  it  always  has  been,  the  battle- 
ground of  the  political  giants  in  this  country.  It 
was  in  the  struggle  upon  this  very  question,  in 
1798,  between  the  Jeflfersons  and  Madisons  upon 
the  one  side,  and  the  Ham'ltons  and  Marshalls 
upon  the  other,  that  the  old  Republican  party  was 
born.    That  struggle  has  been  renewed  at  various 
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periods  daring  onr  history,  and  must,  in  the  very 
nature  of  our  institutions,  occasionally  arise 
through  all  coming  time.  Upon  the  one  side,  it 
is  always  alleged,  and  I  confess  with  much  force, 
that  if  a  State  court,  upon  constitutional  ques- 
tions as  to  the  reserved  powers,  is  coequal  and 
co-ordinate  with  the  Federal  ^upreme  Court,  a 
law  of  Congress  might  sometimes  be  declared  to 
be  void,  and  annulled  by  a  State  court,  and  a 
conflict  of  jurisdiction  arise,  not  only  of  jurisdic- 
tion, but  of  actual  force,  between  the  ministerial 
officers  who  execute  the  process  of  the  courts; 
and,  if  followed  up  by  both  Governments.  State 
and  Federal,  it  might  result  in  actual  civil  war. 
Grant  that  such  might  possibly  be  the  result — 
that  such  a  contingency  might  po'sibly  arise. 
Civil  war  is,  indeed,  a  terrible  calamity  ;  but  the 
very  fact  that  it  is  so  terrible  would  lead  all 
parties  to  do  all  in  their  power  to  accommodate 
the  difficulty — to  postpone  and  to  remove,  if  pos- 
sible, forever,  the  special  cause  which  produced 
it.  But,  sir,  terrible  as  it  is  upon  one  hand,  still 
greater  dangers  would  arise  from  conferring  on 
the  Federal  Supreme  Court  the  absolute  power 
of  construing  the  Constitution  of  the  United 
States,  not  only  for  itself,  but  for  all  other  de- 
partments of  the  Government,  and  for  all  the 
courts  of  the  several  States.  In  the  language  of 
Mr.  Jefferson,  the  Constitution,  on  this  hypothe- 
sis, would  become  "  a  mere  thing  of  wax  in  the 
hands  of  the  judiciary,  which  they  may  twist  and 
shape  into  any  form  they  please."  {^th  volume 
Jefferson^  134.)  Such  a  tribunal,  composed  of 
men  chosen  for  life,  with  supreme  authority  over 
all  other  departments,  and  with  power  to  pre- 
scribe the  limits  of  their  own  jurisdiction,  leads 
of  necessity  to  absolutism  and  consolidation.  I 
mean  no  disrespect  to  the  personal  characters  of 
the  present  judges  who  sit  upon  the  bench  of  that 
court  when  I  say  that.  Power  in  human  hands, 
wherever  lodged,  tends  to  enlarge  itself.  This  is 
especially  true  of  judicial  tribunals.  With  a  brief 
judicial  experience,  and  yet  long  enough  to  learn 
the  severe  pressure  upon  the  mind  of  the  judge, 
where  the  law  is  doubtful,  to  decide  what  the 
law  ought  to  be  in  order  to  meet  the  case  in 
hand,  and  with  what  relief — I  may  say  joy, 
even — his  anxious  mind  leans  upon  the  author- 
ity of  some  other  judge  in  some  other  analogous 
case,  hojwever  ancient  or  remote,  I  have  learned 
to  fully  comprehend  the  inherent  tendency  there 
is  in  all  judicial  tribunals  to  usurp  judicial  leg- 
islation. 

Sir,  the  maxims  of  judges  and  of  statesmen  on 
this  subject  are  in  antagonism  with  each  other. 
The  maxim  of  Jefferson  was,  that — 

"It  is  an  axiom  of  eternal  truth  in  politics, 
that  whatever  power  in  any  Government  is  in- 
dependent, is  absolute  also  ;  in  theory  only  at 
first,  while  the  spirit  of  the  people  is  up,  but  in 
practice  as  fast  as  that  relaxes.     Independence 

*  can  be  trusted  nowhere  but  with  the  people  in 

*  mass.     They  are  inherently  independent  of  all 

*  but  the  moral  law." — 7  Jefferson^  134. 

Mr.  Buchanan,  too,  in  the  Senate  of  the  United 
States,  on  the  7th  of  July,  1841,  laid  down,  also, 
as  a  political  maxim — and  it  is  true,  as  the  whole 
history  of  the  world  has  demonstrated : 


"No  man  holds  in  higher  estimation  than  I 
'  do  the  memory  of  Chief  Justice  Marshall ;  b'ut 
'  I  should  never  have  consented  to  make  even 
'  him  the  final  arbiter  between  the  Government 

*  and  people  of  this  country  on  questions  of  con- 

*  stitutional  liberty.  The  experience  of  all  ages 
'  and  countries  has  demonstrated  that  judges  in- 
'  slinctivcly  lean  towards  the  prerogatives  of 
'  Government;  and  it  is  notorious  that  the  court, 
'  during  the  whole  period  which  he  presided 
'  over   it,  embracing  so  many  years  of  its  exist- 

*  ence,  has  inclined  towards  the  highest  assertion 
'  of  Federal  power.  That  this  has  been  done 
'  honestly  and  conscientiously,  I  entertain  not  a 
'  doubt." — Congressional  Globe  and  Appendix,  vol- 
ume 10,  No.  "l^i^age  163. 

Sir,  the  maxim  of  the  judges  always  is,  that  it 
is  the  office  of  a  good  judge  to  enlarge  and  to 
amplify  his  jurisdiction — boni  judicis  est  ampliare 
jurisdictionem;  and  no  more  forcible  illustration 
can  be  given  of  the  operation  of  these  two  max- 
ims, the  one  political,  the  other  judicial,  than 
has  been  presented  in  the  person  of  Chief  Justice 
Marshall  himself.  When  a  member  of  the  Con- 
vention of  Virginia  which  adopted  the  Constitu- 
tion of  the  United  States,  Mr.  Marshall  announced 
the  political  maxim  in  as  strong  language  as 
even  Mr.  Jefferson  himself.  The  course  which 
he  pursued,  when  a  judge  upon  the  bench,  though 
as  honest  and  as  upright  as  ever  sat  on  the  bench, 
has  been  stated  by  Mr.  Buchanan  himself. 

Sir,  I  point  you  to  Mr.  Marshall  as  the  states- 
man in  the  Virginia  Convention,  discussing  po- 
litical subjects  and  their  bearings  on  the  rights 
and  the  liberties  of  the  people,  and  set  him 
against  Chief  Justice  Marshall  as  the  presiding 
judge  of  the  Supreme  Court  of  the  United  States. 
Sir,  I  will  point  you,  also,  to  the  present  Chief 
Justice — I  mean  no  disrespect  when  I  say  it — as 
the  Secretary  of  General  Jackson  :  he  was  his 
right-hand  man  in  all  that  fierce  struggle  and 
controversy  when  General  Jackson  announced" 
to  the  world  that,  when  he  swore  to  support  the 
Constitution,  it  was  as  he  understood  it,  and  not 
as  it  was  understood  by  others.  Roger  B.  Taney 
was  then  the  politician  and  the  statesman,  stand- 
ing shoulder  to  shoulder  with  General  Jackson; 
and  I  point  to  him  now,  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  to  illustrate 
the  effect  of  these  two  maxims  in  his  own  char- 
acter and  in  his  own  life.  It  has  shown  that  in 
a  man  of  distinguished  ability,  of  industry  al- 
most unequalled,  of  h(  n"sty  of  purpose,  and  of 
pure  and  upright  personal  character,  the  holding 
of  that  position  as  Chief  Justice  of  the  United 
States  has  brought  the  judicial  maxim  to  bear 
upon  him  until  the  tendency  of  himself,  and  the 
court  over  which  he  presides,  is  to  absolutism, 
by  the  consolidation  of  all  power  in  that  branch 
of  Government  whose  officers  are  chosen  for  life. 

Sir,  concede  to  the  Supreme  Court  of  the  Uni- 
ted States  the  power  to  decidenot  only  for  them- 
selves, but  for  all  other  departments,  and  all  the 
courts  of  the  several  States,  and  make  their  de- 
cisions absolutely  binding  upon  them  as  the  con- 
stitutional law,  and  when  the  people  of  the  States 
of  this  Union  are  prepared  to  acquiesce  in  that 
doctrine,  and  to  carry  it  out,  the  days  of  the  empire 
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will  commence  soon  after.  It  is  to  be  remem- 
bered, in  the  strong  lunguago  of  John  Randolph, 
that,  in  the  history  of  that  remarkable  nation, 
the  chosen  j)eu{)le  of  God,  in  its  advance  from 
liberty  and  freedom  to  monarchy  and  despotism, 
"  the  Book  of  Jud<jes  comes  before  the  Book  of 
Jyi>i(/s  ;^'  a  strong  expression,  which  I  hope  will 
never  die,  and  shonld  never  be  forgotten. 

Sir,  it  was  to  resist  and  overthrow  this  as- 
sumed power  of  the  Supreme  Court  of  the  United 
States,  claimed  by  the  Federalists  of  1798,  that 
the  Republican  party,  under  Jefferson  and  Madi- 
son, Avas  first  organized  ;  and  yet,  strange  as  it 
may  seem,  this  most  Federal  of  all  Federal  dog- 
mas is  the  distinguishing  doctrine  of  the  so-call- 
ed Democratic  party  of  to-day.  They  may  quar- 
rel as  they  please  about  Congressional  interven- 
iion,  over  slave  codes,  and  squatter-sovereign 
legislation ;  but  they  all  agree  in  judicial  inter- 
vention. They  all  agree  in  establishing  slavery 
by  the  irrepealable  decree  of  the  Supreme  Court 
of  the  United  States.  All  shades  of  the  harmoni- 
ous Democracy  unite  in  sustaining  tbis  power 
assumed  by  the  Supreme  Court;  and  the  only 
new  doctrine — the  Shibboleth  of  that  party  in 
the  coming  struggle,  which,  if  any,  will  be  add- 
ed to  their  platform  of  1856 — will  be  the  declara- 
tion at  Charleston  of  the  supreme  sovereignty 
and  infallibility  of  the  decisions  of  the  United 
States  Supreme  Court.  Sir,  they  would  give 
to  that  court  the  power,  under  the  specious 
guise  of  construing  the  Constitution  for  themselves 
and  all  other  courts,  to  amend  the  Constitution 
at  their  own  pleasure.  They  would  give  that 
court  the  power,  in  effect,  to  insert  in  the  Con- 
stitution a  new  provision  recognising  slaves  as 
property,  when  the  great  men  who  framed  the 
Constitution  expressly  refused  to  insert  it. 

What  difference  to  the  free  white  laborer  by 
what  power  in  the  Government  slavery  is  carried 
into  the  Territories  ?  If  the  free  Territories  of 
the  United  States  are  to  be  Africanized  by  the 
introduction  of  slavery,  what  difference  is  it  to 
him,  whether  it  is  carried  into  them  by  Con- 
gressional or  Territorial  slave  codes ;  or  whether 
it  be  introduced  into  them  by  Federal  judicial 
decree  —  irrevocable  decree,  which  "  no  human 
power,"  in  the  language  of  Mr.  Buchanan,  "has 
any  authority  to  annul  or  impair?"  What 
difference  to  the  slave  himself,  whether  he  be 
held  in  a,  Territory  by  a  judicial  or  a  legislative 
bond — by  a  chain  of  iron  or  a  chain  of  brass  ? 

Sir,  in  the  headlong  zeal  with  which  the  lead- 
ers of  that  party-  would  force  slavery  into  the 
Territories  of  the  United  States,  not  indeed  by 
the  decree  of  an  emperor,  but  by  the  decree  of 
an  imperial  court,  they  have  ceased  to  be  any 
longer  R,epublicans  of  the  Jefferson  or  of  the 
Jackson  school.  They  have  embraced  with  all 
the  ardor  of  new  converts  the  most  Federal  of  all 
the  dogmas  of  the  old  Federal  school.  It  was 
against  this  dogma  that  Jefferson  denounced  his 
loudest  thunders  to  the  American  people.  In 
his  letter  to  Mr.  Livingston,  he  declared  he  would 
be  entitled  to  eternal  gratitude  if  he  could  suc- 
ceed in  restraining  judges  from  usurping  legisla- 
tion: 

"And  with  no  body  of  men  is  this  restraint 


more  wanting  than  with  the  judges  of  what  is 
commonly  called  our  General  Government,  but 
what  I  call  our  foreign  department.  They  are 
practicing  on  the  Constitution  by  inferences, 
analogies,  and  sophisms,  as  they  would  on  an 
ordinary  law.  They  do  not  seem  aware  that  it 
is  not  even  a  Constitution  formed  by  a  single 
authority,  and  subject  to  a  single  superintend- 
ence and  control,  but  that  it  is  a  compact  of 
many  independent  powers,  every  single  one  of 
which  claims  an  equal  right  to  understand  it, 
and  to  require  its  observance." — 7  J/fferson,  403. 
And  again : 

"  This  member  of  the  Government  was  at  first 
'  considered  as  the  most  harmless  and  helpless 
'  of  all  its  organs.  But  it  has  proved  that  the 
'  power  of  declaring  what  the  law  is,  ad  libitum, 
'  by  sapping  and  mining,  slyly,  and  witliout 
'  alarm,  the  foundations  of  the  Constitution,  can 
'  do  what  open  force  would  not  dare  to  attempt." 
And  in  his  letter  to  Mr.  Ritchie,  still  later,  and 
as  late  as  1820,  long  after  the  excitement  of  the 
first  origin  of  the  Republican  party  in  1798  had 
passed  away,  he  declared  that — 

"The  judiciary  of  the  United  States  is  the^ 
subtile  corps  of  sappers  and  miners  constantly 
working  u'nder  ground  to  undermine  the  found-' 
ations  of  our  confederated  fabric.  They  are 
construing  our  Constitution  from  a  co-ordination 
of  a  general  and  special  Government  to  a  gen- 
eral and  supreme  one  alone.  This  will  lay  all 
things  at  their  feet ;  and  they  are  too  well 
versed  in  English  law  to  forget  the  maxim, 
'  boni  j'udio.s  est  ampliare  jurisdictionemJ  We 
shall  see  if  they  are  bold  enough  to  take  the 
daring  stride  their  five  lawyers  have  lately  taken. 
If  they  do,  then,  with  the  editor  of  our  book, 
in  his  address  to  the  public,  I  will  say,  that 
'  against  this  every  man  should  raise  his  voice,' 
and  more,  should  uplift  his  arm."     ■«•     *     ^ 

"A  judiciary,  independent  of  a  King  or  Execu- 
tive alone,  is  a  good  thing;  but  independence 
of  the  will  of  the  nation  is  a  solecism,  at  least 
in  a  republican  Government." — 7  Jefferson,  192. 
He  says   in  another  letter  referring  to  Judge 
Roane,  who  was  one  of  the  judges  that  delivered 
the  opinion  of  the  Supreme  Court  of  Appeals  of 
Virginia,  in  Hunter  vs.  Martin: 

'•  The  judiciary  branch  is  the  instrument  which, 
'  working  like  gravity,  without  intermiaeion,  is 
'  to  press  us  at  last  into  one  consolidated  mass. 
'  Against  this  I  know  no  one  who,  equally  with 
'  Judge  Roane  himself,  possesses  the  power  and 
'  the  courage  to  make  resistance,  and  to  him  I 
'  look,  and  have  long  looked,  as  oar  strongest 
'  bulwark." — 7  Jefferson,  198. 

The  mode  of  resistance  to  Federal  usurpation 
is  here  pointed  out  by  Mr.  Jefferson.  It  is  not 
through  an  appeal  to  arms  ;  it  is  not  by  seeking 
to  dissolve  the  Union  ;  it  is  not  by  threatening 
secession;  but  it  is  in  the  mode  pointed  out  to 
Judge  Roane,  that  he,  as  one  of  the  sovereign 
judiciary  of  the  State,  should  interpose,  when  the 
case  was  presented  before  the  State  courts,  for 
the  protection  of  the  citizen  when  threatened  by 
Federal  unconstitutional  usurpation. 

Mr.  President,  as  the  States  and  the  United 
States  occupy  the   same   territorial .  space,  and 
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have  therefore  the  same  territorial  jurisdiction, 
the  point  of  all  others  most  difficult  in  our  sys- 
tem is  this:  when  there  shall  arise  between  the 
United  States,  which  is  acknowledged  to  be  sov- 
ereign within  the  range  of  delegated  power,  and 
the  States,  on  the  other  hand,  which  are  ac- 
knowledged to  be  sovereign  over  all  undelegated 
power,  a  dispute  as  to  the  precise  boundary  line 
"which  separates  their  jurisdiction,  who  shall  de- 
termine that  controversy.  That  is  the  question. 
Yes,  Mr.  President,  that  is  the  question  of  all  other 
questions  in  the  science  of  American  government. 
That  boundary  line'is  expressed  in  language  with 
its  ever-varying  shades  of  meaning  addressed  to 
the  human  understanding,  and  not  by  metes  and 
bounds  visible  to  the  naked  eye  like  the  bound- 
ary lines  which  separate  the  States. 

It  will  never  do  to  put  it  into  the  power  of  the 
one  or  the  other  party  to  remove  or  destroy  that 
boundary.  "Cursed  is  he  that  reraoveth  his 
neighbor's  landmark."  In  a  dispute  between 
the  owners  of  adjoining  fields,  who  would  think 
for  a  moment  of  giving  to  one  party,  and  espe- 
cially to  the  stronger  party,  the  sole  power  to  fix 
the  boundary  line  at  his  own  pleasure?  So,  as 
to  the  boundary  line  between  the  State  and  Fed- 
eral jurisdiction,  it  will  never  do  to  say  that  the 
decision  of  the  Federal  Supreme  Court  shall 
control  and  be  conclusive.  Their  jurisdiction 
extends  only  to  cases  arising  tender,  not  outside  of, 
the  Constitution,  under  laws  passed  in  pursu- 
ance^ and  not  in  violation^  of  the  Constitution. 
The  Supreme  Court  of  the  United  States,  and  the 
Supreme  Court  of  a  State,  must,  of  necessity, 
whenever  the  question  arises  before  it,  each  for 
itself,  pass  upon  its  own  jurisdiction  ;  but  as 
each  approaches  to  the  boundary  line  of  that 
jurisdiction,  it  must  advance  with  cautious  step 
and  bated  breath,  always  under  this  peril,  which 
rests  upon  every  judge  of  every  tribunal,  1 
care  not  how  exalted,  that  in  deciding  upon  the 
question  of  the  extent  of  its  own  jurisdiction,  if  it 
shall  go  one  inch  beyond  its  jurisdiction,  its  whole 
proceedings  are  void.  If  it  decides  right  upon  that 
question,  its  proceedings  are /wtZ/curZ  proceedings. 
If  it  decides  wrong,  and  treads  over  the  boundary 
which  prescribes  its  jurisdiction,  and  usurps  a 
power  which  the  law  and  the  Constitution  do  not 
give,  then  its  proceedings  are  no  more  judicial 
than  if  they  took  place  before  a  private  individ- 
ual not  pretending  to  hold  any  judicial  authority 
whatever;  they  are  absolutely  void  and  of  no 
effect,  and  may  be  so  declared  by  any  court  in 
which  their  validity  is  drawn  in  question.  If  a 
conflict  arises,  it  must  be  because  the  one  or  the 
other  party  has  usurped  a  jurisdiction  not  con- 
ferred. Which  is  the  usurper,  the  State  or  the 
Federal  Government?  That  is  the  question  ;  and 
that  depends  simply  on  this  other  question, 
which  is  right,  which  is  wrong,  which  has  de- 
cided right  upon  the  Constitution,  and  which 
has  decided  wrong  upon  the  CousLitulion  ?  That 
party  which  de.ides  right  is  acting  under  legal 
authority,  binding  upon  all  citizens,  and  upon  all 
branches  of  the  Government.  The  decision  of 
that  party  which  has  usurped  authority,  and 
taken  jurisdiction  of  what  the  Constitution  does 
not  confer,  is  not  binding  upon  anybody.     This 


'  "  says, 
'  where. 


point  was  discussed  by  the  chief  justice,  in  the 
case  in  Pennsylvania  to  which  I  have  referred, 
lie  points  to  the  true  solution  of  the  difliculty. 
That  court  said  that,  if  a  State  should  differ  with 
the  United  States  about  the  construction  of  the 
powers  granted  by  the  Constitution, 

"  There  is  no  common  umpire  but  the  people, 
'  who  should  adjust  the  affair  by  making  amend- 
'  ments  in  the  constitutional  way,  or  suffer  from 
'  the  defect."  *  ■*  ■^'  "  There  is  no  provision  in 
'  the  Constitution  that,  in  such  a  ease,  the  judges 
'  of  the  Supreme  Court  of  the  United  States  shall 
'  control,  and  be  conclusive  ;  neither  can  Con- 
'^gress,  by  law,  confer  that  power." — 3  Dalian's 
Reports,  p.  475. 

Mr.  Jefferson  also  refers  to  this  subject,  in  a 
letter  to  Judge  Johnson,  dated  at  j\lonticello, 
June  12,  1823  : 

"  But  the  chief  justice  "  of  the  Supreme  Court 
there  must  be  an  ultimate  arbiteiisome- 
True,  there  must ;  but  does  that  prove 
'  it  is  either  party?  The  ultimate  arbiter  is  the 
'  people  of  the  Union,  assembled  by  their  depu- 
'  ties  in  convention,  at  the  call  of  Congress,  or  of 
'  two-thirds  of  the  States.  Let  them  decide  to 
'  which  they  mean  to  give  an  authoriiy  claimed 
'  by  two  of  their  organs.  And  it  has  been  the 
'  peculiar  wisdom  and  felicity  of  our  Constitution 
'  to  have  provided  this  peaceable  appeal  where 
'  that  of  other  nations  is  at  once  to  force." — Jef- 
ferson's Works,  vol.  ^,p.  298. 

Sir,  should  resistance,  even  by  an  appeal  to 
arms,  take  place,  the  appeal  in  the  last  resort  is 
to  the  people  of  the  States,  the  power  which 
formed  the  Constitution,  and  the  only  power 
above  the  Constitution,  to  decide  as  to  which 
party  is  right  and  which  pariy  is  wrong,  in  their 
claims  under  the  Constitution. 

In  conclusion,  Mr.  President,  the  questions 
which  I  have  discussed  to-day  are  questions  on 
which  great  and  good  men  have  differed  from  the 
beginning  of  the  Government;  upon  which 
they  now  differ,  and  will  continue  to  differ. 
It  is  perhaps  well  that  they  should.  It  is 
to  these  two  enduring  and  apparently  oppo- 
sing forces  or  tendencies  in  our  system  that 
we  owe  its  true  harmony,  its  real  glory.  The 
power  which  moves  the  planets  in  our  system  is 
the  combined  action  of  the  centripetal  and  of 
the  centrifugal  forces.  The  former,  unaffected 
by  the  latter,  would  draw  them  all  to  the  sun  at 
the  centre  ;  while  the  latter,  unaffected  by  the 
former,  would  hurl  them  from  their  spheres,  to 
wander  at  random  through  the  universe,  until 
destroyed  by  collisions,  or  bound  by  superior 
force  to  some  other  system.  So  these  two  tend- 
encies, the  one  to  enlarge  the  powers  delegated 
to  the  General  Government,  which  is  called  Fed- 
eralism, and  the  other,  if  not  to  enlarge,  sturdily 
to  maintain  the  reserved  powers  of  the  States, 
which  is  called  Republicanism,  are  to  be  looked 
upon  rather  as  political  blessings  than  as  politi- 
cal evils.  The  result  of  their  struggle  and  an- 
tagonism, though  sometimes  the  one  and  some- 
times the  other  seems  for  a  time  to  obtain  as- 
cendancy, is  beneficial  in  the  end  by  maintaining 
all  the  reserved  rights  of  the  States,  and  at  the 
same  time  asserting  and  maintaining  in  their  in- 


16 


tegrity  and  vigor  the  union  of  the  States  and  the 
suprera.-icy  of  the  Constitution,  and  the  laws 
passed  in  pursuance  thereof  And  it  is  in  this 
sense  that  Jefferson  declared,  in  his  inaugural 
address,  "we  are  all  Federalists,  and  we  are  all 
Republicans." 

But,  Mr.  President,  what  do  we  now  behold? 
A  party  styling  itself  the  Democratic  party,  which 
claims  Jefferson  as  its  founder,  and  Jackson  as  its 
heroic  chieftain,  both  of  whose  Administrations 
resisted  and  t'ampled  under  their  feet  this  dogma 
of  judicial  supremacy  and  infallibility.  We  be- 
hold this  party,  in  the  face  of  its  own  platform  of 
resolutions  upon  this  very  subject  of  the  powers 
of  the  General  and  the  State  Governments,  now 
blindly  bowing  itself  down  to  worship  at  the  feet 
of  an  imperial  court,  and  adopting  this  Federal 
doctrine  of  judicial  supremacy  and  infallibility! 
For  what  purpose  have  they  thus  set  up  this 
judicial  Vatican  ?  Why  would  they  give  to  the 
judicial  branch  of  this  Government  power  to 
change  at  its  pleasure  political  creeds,  and, 
above  all,  the  power,  under  the  specious  guise 
of  construing  the  Constitution,  to  enlarge  or  di- 


minish its  own  jurisdiction,  and  thereby  enlarge 
or  diminish,  at  its  pleasure,  the  reserved  rights 
of  the  States?  Why,  sir,  why  would  the  leaders 
of  this  party  interpolate  into  its  creed  this  new 
dogma  of  the  supreme,  infallible,  and  irrevocable 
decisions  of  the  Supreme  Court  of  the  United 
States  ?  Is  there,  indeed,  among  their  leaders, 
so  much  new-born  reverence  for  the  court  itself? 
No,  sir,  no  ;  do  not  believe  it  for  a  moment.  Let 
not  the  judges  who  sit  upon  that  bench  be  flat- 
tered by  their  adulations.  They  kneel  not  to  the 
throne  itself,  but  to  that  dark  divinity  which  they 
see  standing  vailed  just  behind  it.  Mr.  Buchanan 
in  his  message  lifts  the  vail,  and  points  directly  to 
the  object  of  their  idolatry,  holding  in  its  hand 
a  scroll  containing  that  "  f^nal  decision,''  which 
has  "irrevocably  fixed  "  slavery  in  all  the  Terri- 
tories of  the  United  States  that  we  now  have  or 
may  hereafter  acquire,  so  that  "  neither  Congress 
nor  any  Territorial  Legislature  nor  any  human 
power  can  annul  or  impair  this  vested  right." 
The  resolutions  under  consid'eration  look  to  the 
same  obj?ct,  and  therefore  cannot  receive  my 
support. 


WASHINGTON,  B.  C. 

BUEL.L    &    BLANCH  ARD,    PRINTERS. 

I860* 


■7(00^?  z^?.'-/    .oi/^,  /; 


